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Current Topics. 

LIFE INSURANCE—DECLARATIONS OF INSURED SUBSE- 
QUENT TO PoLicy.—In the case Wilson v. The Life Associa- 
tion of America, recently tried in the United States Circuit 
Court for the Eastern District of Missouri, before Mr. Dis- 
trict Judge Treat, the question arose whether the declara- 
tions of the assured made after the assurance had been ef- 
fected, as to facts existing prior to the date of the policy, 
touching his health or family history, could be heard in evi- 
dence. The policy was procured on the life of J. R. Wilson 
for the benefit of his wife and childern. It concluded as fol- 
lows :—** Signature of the person for whose benefit the in- 
surance is applied for: Letitia Virginia Wilson & My Child- 
ren, by J. R. Wilson. Signature of the person whose life is 
proposed to be insured: J. R. Wilson.” The learned judge 
ruled that the declarations were not admissible, because the 
contract was the contract of the wife, and not that of the 
husband. The same question was decided in the same way, 
on the same kind of a policy, in Evers v. The Life Associa- 
tion of America, 59 Mo. 429, Wagner, J. delivering the opinion. 
In the former case, Treat, J., also ruled that it was not compe- 
tent to prove declarations which the assured had made, with 
regard to his health, previous to.the procuring of the policy. 








INSANITY WHEN ONCE PROVED TO ExIstT, PRESUMED TO 
CoNnTINUE.—In the case of State v. Wilmer, 9 Chicago Leg. 
News, 54, recently before the Supreme Court of Wisconsin, the 
defendant was indicted for murder; the defendant set ap the 
insanity of the prisoner at the time the crime was committed. 
Evidence was given on behalf of the prisoner, strongly 
tending to establish, not total insanity, but delusion connected 
with the fatal act and leading to it; showing want of reason 
sufficient to enable her to distinguish between right and 
wrong in the act. 2 Greenl. Ev. sec. 372; Baldwin v. The 
State, 12 Mo. 233. This evidence tended to establish the pris- 
oner’s condition of mind from time to time for several years 
prior to the homicide. The prisoner’s counsel requested 
the court below to charge the jury, that “ although sanity is 
presumed to be the normal state of the human mind,when in- 
sanity is once proved to exist, it is presumed to exist until 
the presumption is overcome by contrary or repelling evi- 
dence.” This instruction was refused. On appeal, this re- 
fusal was held to be error, and the judgment reversed. The 
rule is, semel furibundus semper furibundus presumitur, 
and the instruction sufficiently stated that rule, as it is found 
in the books. Greenl. Ey. sec. 42; 2 Ib. sec. 371, 689; Jack- 
son v. Van Dusen, 5 Johns, 144; Armstrong v, Timmons, 3 
Harrington, 342; Crouse v. Holman, 19 Ind. 30; Wray v. 
Wray, 33 Ala. 187. The rule does not apply to cases of oc- 
casional or intermittent insanity; but it does to all cases of 
habitual or apparently confirmed insanity, of whatever na- 
ture. Brooke v. Townsend, 7 Gill, 10; Crouse vy. Holman, 
supra. 





RAILWAY TAXATION IN Missourr.—Elsewhere, we pub- 
lish, by special request, a decision of the Hon. Samuel Treat, 
United States District Judge, rendered in the Circuit Court 
of the United States for the Eastern District of Missouri, 
upon certain intervening petitions which were filed in that 
case for the recovery of taxes due the state of Missouri 
and the intervening counties, and towns therein, for the year 
1875. The questions decided relate to the restrictions im- 
posed by the new constitution of Missouri upon the levying of 





taxes, and to other provisions of that instrument relating to 
the exercise of the taxing power. The cases were ably ar- 
gued both before the master and the court, by counsel for the 
railroad and for several counties interested in the questions 
involved. The decision of Judge Treat will, we think, meet 
with the full concurrence of all who have given the matter 
careful attention. After having had occasion to consider the 
matter at great length, we are satisfied that the opinion of 
the learned judge is right, on every one of the points involved. 
It will be observed, that the court upholds in strong lan- 
guage the presumptions that obtain in regard to the validity 
of the acts of assessing and levying officers. In this we think 
he is fully borne out, not only by the reason of the case, but 
also by authority. In the very recent case of Chiniquy v. 
The People, 78 Ill. 570, the Supreme Court of Illinois had oc- 
casion to consider this question. It is there held that the 
collector’s returns of delinquent land to the county court is 
sufficient evidence that the tax has been assessed, levied and 
remains unpaid, to authorize a judgment for the taxes, unless 
the tax-payer shall show that it is substantially unjust to ren- 
der judgment for the same. “It devolves upon him,” says 
Mr. Justice Walker, “ to show the injustice of the claim for 
the judgment. Appellant’s counsel would not claim that, 
whilst the collector had the warrant for the collection of 
these taxes, if he had seized personal property for their pay- 
ment, and he had been sued fora trespass, he would have been 
required in justifying the act, to go back and prove that the 
land was regularly assessed. All know that he would only 
be required to produce his warrant as acomplete justification 
of his authority to levy. The warrant is evidence that all of 
the legal steps have been taken to assess, levy, and extend the 
tax. Nor does the fact that the collector has been compelled 
to return his warrant unsatisfied, in any wise change the 
effect of the presumption.” 


TAXATION OF PROPERTY IN THE HANDS OF RECEIVERS. 
—The question of the right to distrain for taxes, assessed 
against property in the hands of receivers, has excited con- 
siderable interest in the United States Circuit Court for the 
Eastern District of Missouri, in consequence of the railway 
litigation pending in that court. During the past year, two 
great railways have been operated by receivers appointed by 
that court, and, within the period of the receivership, a year’s 
taxes have fallen due, and steps have been instituted by the 
authorities to whom they were due, to collect the same. In 
some of these proceedings, counsel have asserted that it has 
been held by the United States Circuit Court for the North- 
ern District of Illinois, that the local authorities may distrain 
property for taxes, even when such property is in the custody 
of receivers appointed by the federal court. We have taken 
pains to write a letter of enquiry on this subject, to the 
learned and courteous editor of the Chicago Legal News, and 
have just received an answer, informing us that Judge Drum- 
mond has rendered no such decision, but that he has decided 
that tax collectors, acting under the authority of the state, 
must first make demand of the receivers for the payment of 
the taxes claimed to be due, and must, in case of non-pay- 
ment, apply to the court that appointed the receivers. We 
learn from the same authority that Judge Blatchford has de- 
cided that, under such circumstances, tax collectors may dis- 
train. We can scarcely see upon what principle Judge Blatch- 
ford could have placed such a decision. To permit the 
evying of adverse proess upon property in the hands of 
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receivers, under any circumstances, would work the most 
unseemly conflicts of jurisdiction, and infinite confusion. 
The payment of public taxes, lawfully assessed and levied, is 
the highest equity ; and when a court through its receivers has 
the custody of property against which taxes are assessed, 
it never will, or at least, it never should, suffer its own posses- 
sion to interfere with the regular flow of public taxes into 
the hands of the collectors to whom they are payable. Under 
such circumstances, it is presumed that a court will always, 
upon proper application being made, order its receivers to 
pay the taxes out of the rents and profits in their hands; 
and if such income be not sufficient to discharge the taxes, it is 
presumed that the court will order the property, or a suffici- 
ent part thereof, to be sold to meet the same. 


SLANDER-- CHARGING CLERGYMAN WITH DRUNKEN- 
NESS—EXEMPLARY DAMAGES.—In Hayner v. Cowden, to 
appear in 27 Ohio State Reports, the defendant was sued for 
slander in falsely charging plaintiff, a minister of the gospel, 
with drunkenness, and it was averred that the words were 
spoken of and concerning him, in his ministerial profession 
and pastoral office. On demurrer, the court’ unanimously 
held that such words were actionable per se. The rule is, 
the court said, that words spoken of a person tending to 
injure him in his office, profession or trade, are actionable. 1 
Starkie on Slander, 9; Townsend on Libel & Slander, 182; 
2 Addison on Torts, 957 and cases cited. 1 Am. Lead. Cas. 
102; Foulger v. Newcomb L. R.2. Ex. 327; Demarest v. 
Haring, 6 Cow., 76: Calling aclergyman a drunkard was held 
actionable in McMillian v. Burch, 1 Binney, 176 ; Chaddock v. 
Briggs, 13 Mass., 251. Such words are actionable because 
they tend to deprive him of the emoluments which pertain 
to his profession, and may prevent his obtaining employment. 
It is not that giving a clergyman this right of action, is because 
his office is higher than that of his fellow men. It is a right 
which belongs to all who have professions or callings, and in 
this clergymen are not different from others. This principle 
is entirely different from that upon which proceeded the cases, 
Holingsworth v. Shaw, 19 Ohio St. 480; Dial v. Holter, 6 
Ohio St. 228; Alfele v. Wright, 17 Ohio St. 238. In all these, 
the words imputed a criminal offence, and did not relate to 
profession or calling. In the cases cited by defendant, Lumly 
v. Allday, 1 Tyrw. 217; Brayne v. Cooper, 5 M. & W. 249; 
Ayre v. Craven, 2 “A. & E. 2; Buck v. Henly, 31 Me. 558; 
Redway v. Gray, 31 Vt. 292; Van Tapel v. Capron, 1 Denio, 
250, it was held that the words spoken did not touch the 
plaintiffs in their various trades or employments. But to 
charge a minister with drunkenness does have such an effect. 
Congregations would not employ clergymen with intemper- 
ate habits, and the development of such a vice would be 
cause for speedy removal from office. When the question is 
reduced to amere matter of dollars and cents, the purity, 
the integrity, the uprightness of a ministey’s life, is his capi- 
tal in this world’s business. On the trial, the court allowed, 
over the objection of the defendant, evidence of the wealth 
of the defendant to be considered by the jury in connection 
with the question of exemplary damages. That punitive or 
exemplary damages, said the court, may be given, is not an 
open question in Ohio. In Roberts v. Mason, 10 Ohio St. 
277; Smith v. P., Ft. W. & C:R. R., 23 Ohio St. 10, the court 
allowed the jury to consider the wealth of defendant in con- 
nection with the question of punitive damages. If, then, pun- 
ishment be an object of a verdict, a small sum would not be 
felt by a defendant of large wealth. The vengeance of the 
law would scarcely be appreciated, and he could afford to 
pay and slander still. There are cases which put the admis- 
sion of the evidence upon this ground. Alpin v. Morten, 21 
Ohio St. 536, intimates that the reason is to enable the jury to 





determine how much plaintiff has been injured. This case 
collects the authorities on both sides of the question, to 
which might be added McBride v. Laughlin, 5 Watts, 375; 
Waggoner v. Richmond, Wright, 173 ; Sexton v. Todd, Wright, 
320; 2 Greenl. Ev. 249; 1 Am. Lead. Cas 199, note 6 ; Horsley 
v. Brooks, 20Ia. 115 ; Buckley v. Knapp, 48 Mo. 153. One of the 
judges in the case at bar, dissented from the opinion of the 
majority of the court, on this last point. 


Right to Fixtures, as between the Owner of the 
Freehold and a Stranger making Annexations 
thereto.— II. 

With respect to erections and annexations made by a stran- 
ger, with his own materials upon the soil of another, without 
his consent, the rule of law hereinbefore stated, is, as between 
the owner of the soil and the one making such annexations, 
quite uniformly applied, that the owner of the materials loses 
his property because he is presumed to have voluntarily parted 
with it, or to have intended it as a gift to the owner of the 
soil.! Thus it has been often held that a building or other 
annexation placed upon the land of another without his pre- 
vious consent, and without any contract with him, express or 
implied, that it may remain the property of the builder as a 
personal chattel, becomes a part of the realty, and may not be 
removed by the party erecting it or his vendee, as against the 
owner of the soil.?- And the doctrine holds as well with respect 


1 See authorities already cited, ante, in this chapter. Also Ferard Fixt. 


12. 

2 Stillman v. Hamer, 8 Miss. 421 (1843); First Parish in Sudbury v. 
Jones, 8 Cush. 189 (1851); Childress v. Wright, 2 Cold. 350 (1865); 
Thayer v. Wright, 4 Den. 180 (1847); Goddard v. Bolster, 6 Me. 427 
(1830); Treadway v. Sharon, 7 Nev. 37 (1871); this was the case of a 
saw mill built upon government land, on the faith of the right of pre- 
emption of the fand on which it stood, but which was afterwards lost by 
laches, and it was held, that the occupant had no right to remove the 
same. See also Madigan v. McCarthy, 108 Mas. 376 (1871); Huebsch- 
mann v. McHenry, 29 Wis. 655 (1872); Mitchell v. Billingsley, 17 Ala. 
891 (1850); Crest v. Jack, 8 Watts, 238 (1834); Murphy v. Marland, 8 
Cush. 575 (1851); Richtmyer (or Richmyer) v. Morss, 8 Keyes, 349 

1867); s. c., 4 Abb. Ct. App. Dec, 55; 5 Abb. Pr. (N. s.), 44; 37 How. 
pe 308: Beers v. St. John, 16 Conn. 322 (1844); Sparks v. Spicer, 1 
Ld. Raym. 738 (1698) ; s. c. Salk 648, in the former report of which it 
is said that “‘if a man be hung in chains upon my land, after the body 
is consumed, I shall have gibbet and chain ;” Master, etc., of Clare Hall 
v. Harding, 6 Hare, 278, 296 (1848); Munro v. Taylor, 8 Hare, 60 (1848) ; 
Bolling v. Whittle, Ala. Sel. Ca. 268 (1861); Wentz v. Fincher, 12 
Ired. Law, 297 (1851). A house built by a society upon the land of 
another, under the circumstances stated in the text above, but with an 
understanding that the land should be held for them, and an evident ex- 
pectation that it would after a while be conveyed to them, becomes part 
of the realty; and the owner of the land has an insurable interest in 
such house, which is not forfeited by his consent revoked before the 
sale, that the house should be sold as pomnen property on an execution 

ainst the society. Oakman v. Dorchester Ins. Co., 98 Mass. 57 (1867). 

he rule above stated is also in some cases applicable to the assessment 
of damages in proceedings for the condemnation of land for public pur- 
poses; thus, where a railroad et being already in the occupation 
of land with its track, took proceedings to acquire the title, it was held, 
that if the company was a trespasser in laying its track, any fixtures 
placed thereon while its occupation was as a trespasser, belonged to the 
owner of the land, and that the railway track composed of rails, ties, 
etc., was a fixture, and its value as such enhancing the value of the 
land for the beneficial enjoyment thereof, was the measure of compen- 
sation. Wan Size v. Long Island R. R. Co., 8 Hun, 613 (1875); Matter 
of Long Island R. R. Co. 6 N. Y. Supr. Ct. R. 298 (1875). The same 
point was decided in Graham v. Connersville etc., R. R. Co., 36 Ind. 468 
(1871); s. c. 10 Am. Rep. 56, with reference to a railroad depot and 
other buildings ; and in United States v. Land in Monterey Co., 47 Cal. 
515 (1874), with reference to a stone light house. But where a railroad 
company, under proceedings for condemnatidn, enters upon the land 
under an order of court for that purpose, and constructs its track (which 
is embedded in the soil) across the land, and the proceedings are subse- 
quently dismissed, and new proceedings commenced for the condemna- 
tion of the land against the vendee of the original owner of the land, 
the owner is not entitled to have the value of the iron and ties constitut- 
ing the track included in his damages upon the final condemnation, 
the possession of the company when the track was laid being rightful. 
California Pacific R. R. Co. v. Armstrong, 46 Cal. 85 (1873); s.c., 1 Cent. 
Law Jour. 452. In Louisiana, it is held that a railway is not an immov- 
able, either by nature or destination, if the soil over which it is laid be- 
longs to another, and that the rails in such case do not become immov- 
able by being laid down. State v. Gulf R’w’y Co., 3 Rob. 513 (1843). 
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to joint owners as to strangers ; one joint tenant, or tenant in 
common, cannot erect buildings or make improvements on the 
common property without the consent of the rest, and then 
claim to hold till reimbursed a proportion of the money ex- 
pended. Nor can he authorize it to be done by a third per- 
son. Nor willit make any difference that the co-tenants knew 
that the building was being erected, and made no objection. 
It makes no difference that an annexation was made by mis- 
take, if made thereon without the consent of the owner of the 
land.* The same rule is also applied to cases where the owner 


See, also, Pennybacker v. McDougal, 48 Cal. 160 (1874), where it was 
held that a small frame building called a cabin, erected upon the land 
of the United States, by being set upon blocks resting upon the surface 
of the ground and not attached thereto, but removable without disturb- 
ing the soil, is personal property, not passing with the land, but remov- 
able by the builder upon his leaving the land after its sale by the United 
States. It was also intimated in the same case, that the same rule ap- 
plied toa portable fence composed of parts of boards, resting wholly 
on the surface, and in no manner annexed tothe freehold. These two 
cases are believed to be opposed to the weight of modern authority, and 
to be unsound in principle. In Wickliffe v. Clay, 1 Dana, 585, 591 
(1833), (in chancery on cross appeals) it is said: ‘*There is no reason 
to doubt that - he took possession of the lot, not as a willful trespasser, 
but in good faith, not knowing or apprehending that it was the property 
of Phillips and wife, and that while thus possessed, he erected the 
stable in equal good faith; and therefore he, or any other person Claim- 
ing under him, hada perfect right, according to the doctrines of the 
civil law, altogether consistent in this respect with the principles of the 
common law, to remove the stable, without doing any injury to the lot 
itself whilst he was in possession; and consequently by such a removal 
no liability was incurred to the true owners of the lot.” This case was 
however, disproved in Stillman vy. Hamer, 8 Miss. 424 (1843). 

3 Crest v. am 3 Watts, 288 (1834); Baldwin v. Breed, 16 Conn. 60 
(1843). In Baldwin v. Breed, H. and W. being tenants in common of 
land, W., with the consent of H., erected, at his sole expense, a store 
upon the premises, permanently annexed to the freehold; in an action 
for partition, it was alleged that plaintiff and defendant were tenants in 
common, in equal moieties of the land, and that plaintiff was sole owner 
of the store ; 
should belong tu W., or that he might remove it, it could not be treated 
as W.’s separate property, and that the consent of H. to its erection did 
not authorize the inference that either party contemplated that it should 
be the separate property of W., or that W. might remove it. 

* Blair v. Worley, 1 Scam. 178 (1835); Seymour v. Watson, 5 Blackf. 
555 (1841); Burleson v. Teeple, 2 G. Greene, 542 (1850); holding that 
a rail fence built upon land of the United States by mistake passes by a 
subsequent sale of the land to a third person. See also, Climer v. Wal- 
lace, 28 Mo, 556 (1859). See, however, Pennybacker v. McDougal, 48 
Cal. 160 (1874). The rule on this subject in Missouri seems to be under- 
stood to be different. In Lowenberg v. Bernd, 47 Mo. 297 (1871), the 
controversy arose from a disputed boundary line, each party claiming 
that the house in question was situated upon his own land. Bliss, J. : 
“Purchasers of adjoining land are divided by what each considers the 
true line of division. One of them with the knowledge of, and without 
objection from, the other, builds a house, and subsequent purchasers 
recognize the same line. A survey, however, sochanges this line as to 
throw the house upon the adjoining land, whereupon its owner moves 
it back within the last line. His neighbor, who had hitherto supposed 
the house belonged to its purchaser and occupant, and whose vendor 
had consented to its being built, commences suit for trespass. I care 
not whether the declarations in relation to the division line were technical- 
ly correct or not. Admitting ali that the plaintiff claims, there was a 
license to build the house by the then owner of the land upon which it 
is claimed to have been built. It was recognized as the property of the 
builder and his assigns down to the running of the new line, and as soon 
as the license could be considered as withdrawn the owner removed the 
building, as he had a right todo. When one builds a house or fence, or 
places any other erection upon the land of another with his permission, 
with the intention that it be held as the property of the builder, it con- 
tinues personal property, and the owner may remove it when the license 
is withdrawn. Hines v. Ament, 43 Mo. 298; Matson v. Calhoun, 44 
Mo. 368; 1 Washb. 5. The Circuit Court rendered judgment for de- 
fendant, and the judgment of tiie District Court, reversing it, is reversed. 
The other judges concur.” The same rule was applied in Matson v. 
Calhoun, 44 Mo, 368 (1860), to the case of a rail fence, though the fact 
of license and permission being left to the jury and found by them in 
that case, it may be thereby distinguished. See also, Hines v. Ament 
(supra) While the rule as above declared is so entirely just and equit- 
able as to deserve legislative approval by way of amendment to the com- 
mon law, it is nevertheless believed not to be in accordance with the 
rule as generally understood and applied. The fundamental error of 
the case seems to be in an assumption of the premises, which being 
granted the conclusion is correct. Fhe opinion states, that ‘tone of 
them with knowledge of, and without objection from, the other, builds 
a house,” upon what both supposed to be the land of the builder. No 
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reason is perecived why any one should object to his neighbor’s building 
ou what both supposed to be his own lund; and the supposed license, 
if any there was, was likewise that his neighbor might build upon what 
consi- 


both supposed to be his neighbor’s own land, which, if it can 


eld, that in the absence of any agreement that the store * 





of the land is under a legal disability, and hence cannot legally 
consent to the erection of a building or other structure upon the 
land ;5 e. g. erections by the father upon the land of his minor 
child.6 But with reference to the disability of coverture, al- 
though the wife, by reason of her general disabilities arising 
from the marriage, is not competent to restrict or enlarge the 
husband’s rights over her property, or to contract with him in 
reference to it, and cannot therefore consent to his erecting * 
buildings or making improvements upon her property, yet as 
he is in his own right a tenant by marital right of her lands 
during their joint lives, he must be regarded as making im- 
provements as a tenant for life in his own right, irrespective 
of any contract with his wife ;7 and therefore, where the an- 
nexation comes within the rule as to trade fixtures, existing 
between the representatives of the tenant for life and the re- 
mainderman, it may be removed by his personal representa- 
tives.§ 

There has been made, however, (and very properly, as it 
seems), a distinction as regards the persons between whom 
the question arises; and it has accordingly been held that a 
building erected by an individual, on piles driven into the bed 
of a navigable river below water mark, the interest of the 
soil belonging to the public, and the builder having no right 
thereto, is, as between individuals, personal property.’ The 
rule, it will be observed, proceeds upon the presumption of an 
intended gift to the owner of the soil. This presumption as to 
the intention of the party making the annexation, is not, 
however, in all cases a conclusive one, and may be rebutted 
by circumstances showing a contrary intention. It is not a 
necessary inference from the simple fact of annexation, where 
the chattel is severable without injury to itself or the free- 
hold, that the chattel becomes the property of the freeholder ; 
but it is always open to enquiry how the article came to be 
in the place in which it is found, and what the parties in- 
dered as in any sense a license, was based upon such a mistake of fact 
as to render it of no validity. The case is one that should be made the 
subject of statutory amendment, and until this is done it is believed that 
the rule is as stated in the text. Theact of Feb. 23, 1819, (R. L. 419; 
Gale’s Stat. Ill. 433), entitled “‘an act to enable persons to remove fences 
made by mistake on the lands of other persons,” applies only to natural 
persons, and has no relation to the case of a fence erected upon land of 
the United States. Blair v. Worley eee. All improvements on 
public lands of the United States, which have become a part of the 
realty, pass to the purchaser thereof from the United States; and the 
act of March 30, 1868 (Stats. 1867-8, p. 708), providing that an inhabi- 
tant of the state who has put improvements tpon any land of the 
United States or of the state, or who has the right of possession of 
such improvements, may remove the same within six months after the 
land shall have become the private property of any person ; and declar- 
ing that houses, barns, sheds, outhouses, buildings, fences, orchards and 
vineyards, shall be held to be improvements within the meaning of the 
act, in so far as relates to improvements which are part of the realty, is 
void, as interfering with the primary disposal of the public lands by 
the United States, and in violation of the act admitting California into 
the Union. Collins v. Bartlett, 44 Cal. 371 (1872); Pennybacker v. Me- 
Dougal, 48 Cal. 160 (1874). In general, however, in this state where 
preemption claims to public mineral lands are for most purposes re- 
garded as titles, as legal estates of freehold, the ordinary rules of the 
law of fixtures apply to erections thereon. Merritt v. Judd, 14 Cal. 
59 (1859). 

5 Washburn v. Sproat, 16 Mass. 449 (1820); Marable v. Jordan, 5 
Humph. 417 (1844); Howard v. Fessenden, 14 Allen, 128 (1867). 

6 Copley v. O'Neil, 1 Lans. 214 (1869), holding such a building not 
subject to a mechanic’s lien as the property of the father. Mathes v. 
Dobschutz, Sup. Ct. Ill. Oct., 1874; 7 Chicago Leg. News, 43. 

7 Doak v. Wisweil, 38 Me. 56) (1854); Estate of Hinds, 5 Whart. 138 
(1840). See also, Washburn v. Sproat, 16 Mass. 449 (1820). he 

8 Estate of Hinds, supra. See the subject further considered in its 
proper place, post. ? ; 

2 Marcy vy. Durling. 8 Pick. 283 (1820). See also, Lancaster v. Eve., 

5 C. B. (x. 8.) 717 (1859); Fuller v. Tabor, 39 Me. 519 (1855); Foy v. 
Reddick, 31 Ind. 414 (1869), where the house stood in the street. 
In California where pre-emption claims to public mineral lands are 
for most purposes regarded as titles, or legal estates of freehold, the or- 
dinary doctrines of the law of fixtures apply to erections thereon. Mer- 
ritt v. Judd, 14 Cal. 59 (1859). 

Prima facie a building is real estate, and belongs to the owner of 
the land on which it stands, and such is the presumption, even where a 
building is erected by one man upon the land of another. Chatterton 
y. Saul, 16 Il). 149 (1854). See the cases cited, post, ch. 3. 
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tended as to its use, and the jury may infer from user or 
other circumstances, an agreement, when the chattel was an- 
nexed, that the original owner should have liberty to take it 
away again." Thus, in Lancaster v. Eve,” where the plaint- 
iffs were possessed of a wharf on the Thames, in front of 
which about twenty years before, a pile of wood had been 
driven into the bed of the river by the plaintiffs’ predeces- 
sors, occupiers of the wharf, and had remained there without 
interruption from the crown or conservators of the river, and 
was necessary to the enjoyment of the wharf, it was held 
that these were circumstances from which the court could 
properly draw the inference that the pile was not so placed 
with a view toits permanent annexation to the freehold, so as 
to become a part thereof, but that it was placed there by virtue 
of an easement granted by the crown, or whoever had aright 
to grant it, and that there was a sufficient possession in plaint- 
iffs to entitle them to maintain an action against defendants 
for negligently running against it or removing it. Williams, 
J., observed: “No doubt the maxim ‘ Quicquid plantatur 
solo, solo cedit,’ is well established ; the only question is, 
what is meant by it. Itis clear that the mere putting a chat- 
tel into the soil by another, can not alter the ownership of the 
chattel. To apply the maxim, there must be such a fixing to 
the soil as reasonably to lead to the inference that it was in- 
tended to be incorporated with the soil.” 

The question may, it is presumed, also be determined by 
the influence of a custom, showing the intention of the par- 
ties.“ 

The rule, that annexations made by a stranger to the soil of 
another without his consent become the property of the owner 


of the soil, applies also to trees, plants and crops planted or, 


sowed thereon without the consent of the owner of the land.» 


11 Mant v. Collins ne) cited in Wood v. Hewitt, 8 Q. B. 916, 919 
(1846); s. c. 15 L. J. Q. B. 247; 10 Jur. 390. In Wood v. Hewitt, the 
article in question was a fender moving up and down in a groove fixed 
to brick work, and when down, resting upon a sill fixed in brick, used 
to prevent the escape of water in a mill stream. In Mant v. Collins, 
it was the door of a pewiu a church, hung on hinges, and removable 
without interfering with the staple. See, however, Ogden v. Stock, 
cited in 3 4, ch. 1. 

25 C. B. (N. 8.) 717 (1859); s. c. 28 L. J. C. P. 235; 5 Jur. (Nn. s.) 


18 See also, Meigs’ Appeal, 62 Penn. St. 28 (1869). The facts of this 
case were, that during the late rebellion, the United States erected with 
their own materials, buildings for military barracks and hospitals, on 
posts set in the — on the public common of York, which had been 
granted ‘to be kept as an open common forever, for the use of said bor- 
ough, and to and for no other use, intent, or purpose whatsoever ;” and 
the borough authorities therefore had no authority to assent to the erec- 
tions as permanent. After the war the officers of the government offered 
the buildings for sale, the buildings to be removed; and on these facts 
it was held, that the question of fixture or not, depends on the nature 
or character of the act by which the structure is put in place, the policy 
of the law connected with its purpose, and the intentions of those con- 
cerned in the act; that it not being the intention of either party that 
the buildings should be permanent, the character of the erections not 
being that of improvements for objects connected with the soil, and the 
act being distinguishable from an ordinary trespass, and the borough 
lying by, and su — the United States to put up the structure without 
objection, on the public common, where, if permanent, they would be 
nuisances, the borough was estopped from declaring that the United 
States intended to annex their chattels to the freehold, and that the re- 
moval thereof would not be restrained by injunction. 

% See the subject of custom considered, post, Landlord and Tenant. 
See also, Com. Dig. London, N. 5, Priv. Lond. 59. 

Mitchell v. Billingsly, 17 Ala. 391 (1850); Simpkins v. Rogers, 15 Il. 
897 (1854) ; Boyer v. Williams, 5 Mo., 385 (1838); Masters v. Pollie, 2 
Rolle, 141 (1620) ; Mo. 24, pl. 84; 1 Rolle, 101; Jenk, 204; Dyer 31 b. 
pl. 219. See (vost) Emblements. 

In Waterman v. Soper, 1 Ld. Raym. 737 (1697-8), it was ruled by 
Lord Holt at the Lent assizes, at Winchester, upon a trial at nisi prius, 
that if A. plants a tree upon the extremest limits of his land, and the 
tree growing, extends its roots into the land of B., next adjoining, A. 
and . are tenants in common of this tree; but if all the root grows 
into the land of A., though the boughs overshadow the land of B., yet 
the branches follow the root and the property of the whole is in A. The 
same rule was also laid down in an anonymous case in 2 Roll. 255. In 
Griffin v. Bixby, 12 N. H., 454 (1841), it was held that a tree standing 
directly upon the line between adjoining owners, so that the line passes 
through it, is the common property of both, and that trespass lies if one 





The legal effect of annexation of a chattel to the realty of an- 
other, with his consent, or under a contract, express or im- 
plied, will be considered in the next chapter. See, also, post, 
annexations to the freehold of the church. 


cuts and destroys it without the consent of the other. See the rule of 
the civil law in Just. Inst. 2, 1, 31; Dig. 41, 1, 7, 18. See, also, Code 
Nap. Art. 670-673. In Masters v. Pollie (supra) however, in trespass 
quare clausum fregit et asportavit of boards, the defendant testified that 
there was a large tree which grew between the close of the plaintiff and 
defendant; that part of the roots of the tree extended into the defend- 
ant’s close ; that the tree was nourished by the soil, and that the plaintiff 
cut down the tree and carried it away into his own close, and there 
sawed it into boards; whereupon the defendant entered and carried 
away some of the boards, etc.; and upon demurrer, the plea was held 
bad, for it matters not that some of the roots cf the tree are in the soil 
of the defendant when the body or main part of the tree is in the soil 
of the plaintiff, for to this the rest of the tree appertains. In Holder vy. 
Coates, 1 Moo. & M. 112 (1827), where the trunk stood in the defend- 
ant’s land, but some of the lateral roots grew into the land of both 

arties, Littledale, J., said that he thought the doctrine of Masters v. 

ollie preferable to that of Waterman v. Soper, but in summing up, 
laid down the rule that the safest criterion was to consider the property 
in the tree as belonging to the owner of the land in which the tree was 
first sown or planted. In Lyman v. Hale, 11 Conn. 177 (1886) where the 
trunk of the tree was a little more than four feet from the line, but 
some of the roots as well as the branches extended over the line, it was 
held, approving Masters v. Pollie (supra), that the adjoining proprietors 
were not joint owners or tenants in common of the tree, which, with 
its overhanging branches and the fruit thereon, belonged wholly to the 
owner of the Sat whereon it stood. See also Pop. 163; Skinner v. 
Wilder, 38 Vt. 115 (1865). The case of Griffin v. Bixby may be dis- 
tinguished from the other cases cited in that, in this case, the tree stood 
directly upon the line which passed through it; and where the tree is 
thus situated it may doubtless properly be considered, to some extent, 
common property. But where the body or trunk of the tree is entirely 
on one side of the line, and only the roots and branches extend over the 
line upon the adjoining land, the weight of authority is that there is no 
ownership in common; and Waterman v. Soper, if it may properly be 
deemed an authority to the contrary, is probably overruled. See, also, 
Relyea v. Beaver, 34 Barb. 547 (1861), where, while the first point in 
Waterman v. Soper is disapproved, the opinion is expressed that ‘the 
portion [of the trunk] that grows on the land of each, must belong sep- 
arately to him, and not partly to him and partly to his neighbor.” This 
case was affirmed without passing on this point, in Dubois v. Beaver, 25 
N. Y. 123 (1862). See also, Hoffman v. Armstrong, 46 Barb., 337 (1866) ; 
s.c. 48 N. Y. 201; 3 Kent Com. 438, note. 














Contract. 
WOODRUFF ET AL v. HOUGH ET AL. 
Supreme Court of the United Stutes, October Term, 1875. 


A contractor is liable to his sub-contractor for work done,although such work 
may be rejected by the party who originally let the contract; there being noth- 
ing in the agreement between the contractor and sub-contractor requiring the 
approval ot the work by the original party, 


In error to the Circuit Court of the United States for the Northern 
District of Illinois. 

Mr. Justice MILLER delivered the opinion of the court. 

John Allen having contracted with the supervisors of the County of 
Winnebago, Illinois for the building of a county jail, made another 
contract with defendants in error, who were plaintiffs below, for all the 
wrought-iron work necessary in the construction of the building. The 
plaintiffs here, who were defendants below, became sureties for Allen by 
a written guaranty that he would perform his part of the contract, that 
is, would pay, as he had promised, these sub-contractors. 

In the progress of the work, differences arose between Allen and his 
sub-contractors, growing out of the refusal of the supervisors to accept 
the work furnished by the latter, on the ground that it was not in com- 
pliance with the specifications of Allen’s contract with the supervisors, 
and with defendants in error. After much of the work was done and 

ut in place, it was condemned, and the work abandoned by defendants 
in error, who brought this suit against Allen’s sureties for his failure to 
pay as they had guaranteed he would. 

he errors assigned relate to the charge of the court and the refusal to 
charge as requested by plaintiffs in error. The main ground of error 
seems to be, that the court did not treat Hough and Butler, the sub- 
contractors under Allen, as bound by all Allen’s contract with the su- 
pervisors. But while they accepted the specifications for the wrought- 
iron work which were in Allen’s contract with the supervisors, they did 
not agree to be bound by the supervisors’ acts in accepting or rejecting 
the work as coming up to these specifications. This Mr. Allen did in 
his contract with them, and no doubt this bas led to the present con- 
troversy. Thesupervisors reserved the right to decide as between them 
and Allen whether the work conformed to the specifications. Allen 
reserved no such power in his contract with defendant. These latter 
had aright, in the event of a difference on that subject, to have the 
difference settled by a court of law, and Allen ran that risk if he re- 
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jected any of their work. But the supervisors could reject work with- 
out such hazard, because Allen had agreed to submit to their judgment 
in case of such a difference. 

The plaintiffs desired to have the court give the jury more specific 
construction of the contract than it did as to the kind of work required, 
and also as to the failure of defendants in error to perform the work as 
so construed. The court repeated to the jury the details of the contract 
on the points where failure was alleged, and then told the jury that un- 
less the contractors had complied substantially with these specifications, 
or strict compliance had been waived, they could not recover. The 
charge on these points was very full and on the whole covered the 
ground necessary to enable the jury to determine the law, and we do not 
find in it any error. 

The fact that Allen will, under the judgment recovered by defendants 
in error, takenin connection with the amount he has had to pay to others 
to complete the wrought-iron work, be a loser to the amount of several 
thousand dollars, does not prove the “instructions of the court to be 
wrong. If there was any error, it was committed by the jury, and not 
by the court. It is only another one of those cases, so common from 
that circuit, in which, with the whole charge of the court and much of 
the testimony in the bill of exceptions, this court is expected to retry 
the case as if it were both court and jury. Our repeated refusal to do 
this will be adhered to, however counsel may continue to press on our 
attention the mistakes of juries. They are beyond our jurisdiction. 

Judgment affirmed. 





Removal of Causes. 
YOUNG v. ANDES INSURANCE CO. 
United States Circuit Court, Southern District of Ohio. 
Before Hon. P. B. Swine, Circuit Judge. 


1. Removal of Causes under Act of 1875—When made.—A removal 
can not be made under the act of March 3d, 1875, of a suit pending in a state 
court at the time of the passage of that act in which a trial was had after such 
passage—though the verdict was set aside and a new trial allowed and the peti- 
_ : —+ tee was made at the first term at which the second trial could have 

een had. 





5 - Waiver.—The failure to make the motion to remove the cause to 
the state court, uutil an entire term had intervened between the filing of such 
motion and of the transcript from the state court, is not a waiver of the right 
to make it,nor a submission to the jurisdiction of the United States court, where 
no enna proceedings were had therein, than the filing of such transcript and 
motion. 


Matthews, Ramsey § Matthews, for the railroad company; Moulton 
Johnson § Levy, for the defendant. 


Swine, J.—The plaintiff, a citizen of the state of Louisiana, on the 
18th day of March, 1874, filed his petition in the superior court of 
Cincinnati against the defendant, a corporation organized under the 
laws of Ohio, to recover from it the sum of twenty-three hundred and 
ninety-three dollars exclusive of costs for a loss under a policy of in- 
surance against fire, issued by defendant to plaintiff. Issue was joined 
and a trial before a jury had at the April, 1875, term of the court 
named, resulting in a verdict in plaintiff’s favor for the amount claimed 
in the petition. The defendant filed a motion for new trial, and the 
same was at the March, 1876, term of said court, granted, and the ver- 
dict set aside, and at the same term and before any further proceedings 
were had, the defendant made its application in due form, and accom- 
panied with the required security, for a removal of the cause to this 
court under the act of Congress approved March 3d, 1875, relating to 
removals of causes from the state to the federal courts, and a transcript 
of the record was filed in this court on the first day of its April, 1876, 
term, thus completing the removal, so far as such filing was necessary, 
and it is also conceded that, so far as all questions of citizenship of 
parties, the amount involved and the nature of the suit, as well as the 
sufficiency within itself of the application and bond for removal, the 
defendant is within and has complied with the act already referred to. 
But the plaintiff, by his motion filed at the June term last past, asks to 
have the case dismissed froin this court for want of jurisdiction, and to 
remand it to the state court, for the reason that the application for re- 
moval was not made in time in the state court, inasmuch as a trial was 
had in that court after the passage of the act of March 3d, 1875, under 
which the removal was sought to be made. The defendant resists the 
motion, claiming first: that the motion to dismiss comes too late, being 
filed at a subsequent term to that in which the transcript from the state 
court was filed, and hence that the right to removal, simply because the 
aa a may not have been in time—that not being a jurisdictional 
element like citizenship or amount—has been waived or ee and second, 
that the os was in time within a fair construction of the act. 
The defendant’s position, under this latter point being that the right of 
removal is not wholly lost by a failure to make the application at or 
before the first trial, but suspended merely, and if anew trial be granted, 
that the right revives, and may be made available by an application at 
or before the term at which the case may be first tried after the grant- 
ing of such new trial; in other words, that such granting places both 
parties in the condition they were before the rE gpa the case stands 
as if no trial had been had, and that an application then made in proper 
time is within the meaning and purport of the act—one made at or 
before the term at which the case be be first tried—and finally, that 





the trial which occurs and deprives a party of the right of removal 
must be a final trial. 

The statement of facts presents for decision the questions : 

1. Was the application for the removal of the cause in time? 

The determination of this question involves the construction of the 
3d section of the “act to determine the jurisdiction of the Circuit 
Court of the United States, and to regulate the removal of cause from 
state courts ; passed March 3d, 1875.”” The language of that portion of 
this section which bears upon this proposition is: ‘‘ That whenever 
either party, or any one or more of the plaintiffs or defendants, entitled 
to remove any suit mentioned in the next ——— section, shall desire 
to remove such suit from a state court to the Circuit Court of the 
United States, he or they may make, and file a petition.in such suit in 
such state court, before or at the term at which such cause could be first 
tried, and before the trial thereof.” 

It has been held that it made no difference that several trials may 
have been had in a cause, if it stood for trial at the time of the passage 
of the act, and that it was removable, if application was made at the 
first term of the court at which it could be tried after such passage. 
Merchants’ and Manufacturers’ National Bank v. Wheeler, 2 Cent. L. 
J. 13; Milo Hoadley v. The City and County of San Francisco, 8 
Chicago Leg. News, 1346; Andrews Exr’s v. Garrett, 2 Cznt. L. J. 797. 
And if the language of the act of 1875 was the same as that of the act 
of 1867, we should hold, in accordance with the decision of the supreme 
court inthe case of Insurance Co v. Dunn, 19 Wall, 214, that although 
there may have been a trial of the cause after the passage of the act, a 
new trial having been granted, it could be removed at the first term at 
which a trial could have been had after the new trial had been granted ; 
but the language of the two acts is entirely different. That of the 
act of 1867 is: 

** At any time before the final hearing or trial of the suit.” That of 
1875 is, “‘ before or at the term at which said cause could be first tried, 
and before the trial thereof.” The supreme court said the word “ final” 
in the first named act, applied as well to the word “trial” as to the word 
“hearing.” This qualifying word is left out of the new act, and we, 
therefore, conclude that Congress did not mean the final trial. The 
“eg | having therefore proceeded to the trial of his cause without asking 
or its removal, is not at a subsequent term, entitled to have it removed, 
although a new trial may have been granted him. 

2. It is said, however, that the cause having been removed into this 
court, and the plaintiff having permitted a term of the court to pass 
without objection, has waived his right to object to the jurisdiction. 
We do not think so. If the plaintiff Thad taken any steps in the case 
after its removal into this court, he might have waived his right, but he 
did nothing in the cause until he moved for its dismissal, which was at 
the next term after the record had been filed, and we do not think this 
was such negligence as would deprive him of the right of objection to 
the jurisdiction, The cause is, therefore, remanded to the superior 
court. 





Notice In Bankruptcy -Proceedings. 
THORNTON v. HOGAN. 
Supreme Court of Missouri, October Term, 1876. 
Present, Hon. Davin Waaner, Chief Justice. 
“« 1. A. SHERWOOD, 
Judges. 


“ W. B. Napron, 
* Warwick Hover, 


1. Failure to give Notice through Clerical Error.— The plaintiff, 
through a clerical blunder, did not receive notice as required by section 11 of 
the bankrupt act, of the filing of the petition in bankruptcy. Held, that a fail- 
ure to specially notify a creditor did not, within the contemplation of the act, 
destroy the effect of the proceeding, as it occurred through no fault or fraud of 
the bankrupt. 

2. Construction of Bankrupt Act.—The discharge of a debtor from all 
his liabilities by an arbitrary act of the court, is not in accordance with strict 
judicial principles. Therefore the intent of the bankrupt act must be gathered 
to a great exten? from its own provisions, without too much regard to the 
principles which have obtained in regard to other forms of legislation, It 
seems to have been designed te promote the public interest, that the final ad- 
judication should be a bar to all creditors, whether they were in the schedule or 
not, or were proved, or whether they were really notitied of the proceedings or 
not, unless for fraudulent omissions stated in the act. 


The opinion of the court was delivered by Narron, J. 

This action was upon a note given to Thornton (the plaintiff) by James 
and Robert Hogan in 1860, for $921.27, and the defendants being non- 
residents an attachment was sued out, and one C. 5. Bohannon was gar- 
nished. The defendants pleaded a discharge in bankruptcy by the 
United States District Court for the Southern District of Ilinois, in 
1868. The plaintiff dismissed as to James Hogan, and admitted the dis- 
charge in bankruptcy as claimed in the answer, but alleged that said 
discharge was no bar, because the said defendant neither placed the 
plaintiff in his schedule as a creditor, nor gave the plaintiff notice as by 
the 11th section of the bankrupt law is required, that a warrant in bank- 
ruptcy has been sued out, or of the time and place of a meeting of the 
creditors, or of any other matter or thing required by such bankrupt 
law, and that plaintiff, in fact, had no notice, of all which defendant 
well knew. To this reply defendant demurred, for the reason that the 
court had no jurisdiction to try and determine the questions presented 
by the replication, or to declare the discharge in bankruptcy by the 
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United States court, invalid; that such United States court alone had 
jurisdiction, and could exercise it only within two years after the final 
discharge. 

This demurrer was overruled, and the case was tried by the court 
without a jury. The plaintiff introduced in evidence, to sustain his rep- 
lication, the records of the bankrupt court in Illinois. 

From these records it appeared that in the application of both James 
Hogan and Robert L. Hogan, the plaintiff (Wm. T. Thornton) was 
named in the schedule of creditors, bis place of residence in Clinton, 
Mo., properly stated, and his occupation and the amount of the debt 

ut down in both schedules as $1,000 

‘or borrowed money, in which James Hogan was principal and Robert 

Hogan security. In the advertisement, however, required to be made 
by the 11th section of the act, in the case of Robert L. Hogan, the name 
of Wm. T. Thornton is inserted as Wm. T. Thomson. In other respects 
the place of residence, amount of debt, etc., is correctly stated. The 
notice by mail in the matter of Robert L. Hogan was directed to Wm. 
T. Thomson, Clinton, Mo. 

The plaintiff testified that he had lived for thirty years in Henry 
county, of which Clinton is the county seat; and that the two brothers 
Hogan was well acquainted with his place of residence, and formerly 
lived in the same neighborhood; that he received due notice of the 
bankruptcy of James Hogan, but no notice of that of Robert L. Hogan, 
and never knew of it until about six months before his examination as a 
witness. This evidence was all objected to, but admitted, and the court 
gave judgment for the plaintiff. 

The exact question presented by this case I do not find determined in 
ss of the cases to which counsel have referred us. 

t may be assumed, I think, without any argument, that the facts just 


recited do not show any fraud on the part of the bankrupt, either di- | 
rectly or by implication. There were no assets exhibited—or none of | 


any importance—and there was no perceptible motive for concealment 
on the part of Robert L. Hogan, or for withholding this debt from the 
schedule. However this may be, it was not withheld, but by a clerical 
blunder of the officer whose duty it was to send notices by mail to the 
creditors named in the schedule, the plaintiff received no notice of the 
proceeding in the case of Robert L. Hogan. 

It has been held that where a debt has been fraudulently withheld 
from the schedule, and the creditor consequently has no such special 
notice as is required to be sent to him by mail, the creditor in a suit in a 
state court, is not barred by the certificate of discharge, on the ground 
that he has no notice of the proceeding. Batchelder v. Low, 43 Vt. 
662. And if the mere absence of notice is to be available to annul the 
discharge in any court, either state or federal, it is not very perceivable 
why it should not be as available where it occurs through accident or 
negligence as where it is purposely and fraudulently effected. But the 
decisions, both in the state and federal courts, (unless we except an 
opinion by Judge Storer in the Superior Court of Cincinnati, in Barns 
v. Moor, 2 B. C.174,) maintain an innocent omission from the sched- 
ule (which necessarily leads to a want of special notice such as is re- 

uired to be sent by mail) does not affect the validity of the discharge. 
urnside v. Bingham, 8 Met. 75; inre Needham, 1 Low. 309; Payne 
& Bro. v. Able, 7 Bush, 347; Symonds v. Barnes, 59 Maine, 192; 
Mitchell v. Singleton, 19 Ohio, 210. It was so held under the act of 
1841. Burnside v. Bingham, 8 Met. 79; and Shelton v. Church, 10 


Mo. 481. In Alabama, it was held that the act of 1867 vests exclusive- | 


ly in the federal courts the power to contest the validity of a bankrupt’s 

ischarge, on the ground that_it was fraudulently obtained; that the 
state court is bound to allow the plea of bankruptcy if the certificate 
is duly authenticated according to law, and that irregularities in the pro- 
ceedings of the bankrupt court are only available in that tribunal by a 
direct proceeding to set aside the decree. Oates, adm’r v. Parish, 47 


Ala. 157. And this seems to be the opinion of the Court of Appeals | 


of New York in 1871. Ocean Bank v. Olcott, 46 N. Y. R. 12. 

The bankrupt act requires in addition to the notice to creditors in the 
schedule, that a publication be made in the newspapers of the applica- 
tion for a discharge. This notice is to all interested in the estate; and 
in Stevens v. Mechanic’s Bank, 101 Mass. R. 109, it is held that all per- 
sons, whether noted as creditors in the schedule or not, are bound to 
take notice of the issuing of the warrant and the proceedirfgs under it ; 
that they are bound by it whether they had any actual knowledge of it 
or not. In the case of Murdoch, Judge Lowell holds (1 Low. 362) that 
the statute in section 29 contemplates notice to creditors who have not 
proved, because it requires notice by publication, in addition to a writ- 
ten notice to all who have proved, and notifies all creditors who have 
proved and «l! other persons interested to appear and show cause. He 
therefore concludes that a creditor whose claim is not proven is entitled 
to be heard on an applicxtion to a bankrnpt court to set aside the de- 
cree, as well us ove whose claim was proved, because both are bound by 
the adjudication. In Burpee v. Spurhawk, 108 Mass. R. 112, the Su- 
preme Court of Massachusetts, though not giving any opinion in regard 


to the point of notice, seem inclined to the viewthat the general publi- 


cation is all the notice contemplated by the act as essential to the valid 
ity of the decree. 

In considering the question presented by this case, we must have re- 
gard to the general object of a bankrupt law. The discharge of a 
debtor from all his liabilities by an arbitrary act of a court, is not in ac- 
cordance with any strict)y judicial principles or practices, but it isa po- 
litical measure believed to be useful and beneficial in commercial com- 
munities. and its expediency is, by our national constitution, expressly 
confided to the diseretion of the national legislature. The intent of the 
bankrupt act must be gathered very mach from its own provisions, with- 
out too much stress upon certain general principles which have ob- 


, and described in both as a note | 


tained in regard to other forms of litigation. A proceeding under it is 
certainly more analogous to a proceeding in vem in an admiralty court, 
| than to any of the ordinary proceedings in common law or chancery ; 
and it seems to have been designed tor purposes doubtless su _— to 
promote the public interests, that the final adjudication should be a bar 
to all creditors whether their claims were proved or not, or whether 
they were in the schedule or not, vr whether they were really notified 
of the proceedings or not, unless for fraudulent omissions stated in the 
act, of which the present is clearly not one. We think, therefore, the 
clerical mistake occurring in the proceeding, though resulting in a fail- 
ure to specially notify the creditor, who is now a plaintiff in this action, 
could not have been within the contemplation of the act, intended to 
destroy the effect of the proceeding. It occurred through no fault or 
fraud of the bankrupt, and the law contemplated the general advertise- 
ment in the newspapers as sufficient to include all creditors. 
The judgment must be reversed» The other judges concur. 





Malicious Prosecution—Damages—Duress. 
LANDA v. OBERT* 
Supreme Court of Texas. 
Hon. O. M. Roserts, Chief Justice. 


* GerorGE F. Moore, 


\ . 
«“ R.S. Goup, J Judges. 





1. Malicious Prosecution—What is Probable Cause—Question for 
the Court or Jury .—Probable cause is a reasonable ground of suspicion, sup- 
ported by circumstances sufliciently strong in themselves to warrant a cautious 
man in the belief that the person accused is guilty of the offence with which he 
ischarged. What facts and circumstances amount to probable cause, is a pure 
question of law; whether they exist or not in any particular case, is a pure ques- 
tion of fact. The former is exclusively for the court, the latter for the jury, 


* . . . . . 
4 . Damages—Counsel Fees.—The weight of authority is against 
the proposition that the plaintiff in an action for malicious prosecution has a 
right to claim his counsel fees as a part of his damages. 





3. What Constitutes Duress .—Threats of a civil action and criminal pros- 
ecution, unless plaintiff would satisfactorily settle and account with defendant 
for certain money claimed by him to have been embezzled by defendant, Held, 
| not to constitute duress, so as to avoid a contract. 


4. Evidence—Publication of Slander.—General] reputation is not admis- 
sible to prove publication of a slander. 


Appeal from Guadalupe. 
The opinion of the court was delivered by Moore, J. 


This suit was brought, by the appellee Jacob Obert, to recover of 
appellant Joseph Landa, damages for a slander which he alleges said 
Landa published concerning him, also for damages on account of a 
malicious prosecution alleged to have been instituted against him by 
| Landa, and to avoid a contract of settlement between himself and 
' Landa for duress, and to recover the money paid on settlement and the 
| principal and interest due him on the notes and accounts surrendered to 

Landa on said settlement. Quite a number of witnesses were examined 
| on both sides in reference to each of these causes of action set up in the 
etition, and the jury were instructed upon them at length by the court. 
| It seems, however, trom the verdict, the jury only found in favor of 
| Obert on the question of duress. It is therefore unnecessary for us to 
give a critical consideration to the question in the record relating to the 
other grounds of action. 

No objection has been taken to the charge of the court on the subject 
| of slander. And from such examination as we have given it, we do not 
perceive that there is anything in it of which appellant can make any 
serious complaint. 

But in regard to malicious prosecutions, the charge seems not so unex- 

ceptionable. The jury were correctly told that to entitle the plaintiff 
| to recover on this branch of his suit, it must appear that he had been 
| prosecuted by the defendant without a probable cause and with a mali- 
| cious intent ;. and that the prosecution was at an end. We do not think, 
however, they were informed with a sufficient clearness what in law 
would amount to a probable cause, or the want of it. What facts and 
circumstances amount to probable cause, is a pure question of law. 
Whether they exist or not in any particular case, is x pure question of 
fact. The former is exclusively tor the court, the latter for the jury. 
Where the fucts are in controversy, the question of probable cayse must 
necessarily go to the jury, and then the court must give such instructions 
as will enable them to draw the correct conclusion from the facts as they 
find them, and the law thus given. Stone v. Crocker, 24 Pick. 81; 
Center v. Spring, 2 Iowa, 393; 2 Greenl. Ev. secs. 4, 54. No exclusive 
definition of probable cause, as is said in Cole v. Curtis, 16 Minn. 195, 
can be given, but that most approved by the authorities and which com- 
mends itself to us as the true one, is that laid down by Mr. Justice 
Washington in Munns v. Dupont e¢ al., 3 Wash. C. C., where he defines 





‘it to be a reasonable ground of suspicion, supported by circumstances 


sufficiently strong in themselves to warrant a cautions man in the belief 
that the person vecused is guilty of the offence with which he is charged. 
4 Cush. 217; 2 Den. 617; 17 Ill. 68; Wheeler v. Nesbett, 24 How. 545 ; 
Slansbury v. Foyle, 27 Md. 381. ‘This defect in the charge, however, 
is one merely of omission, of which »ppellant can not complain. But 
the instructions given by the court, that the jury might, in assessing 


*For_the report of this decision we are indebied to Juhu Duwell Eoq., of 
Austin, Texas. 
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damages, allow the plaintiff the expenses of tay oye this suit as 
roven and not exceeding the amount allowed in the petition, is of a 
It is obvious from the petition and the evidence 





ifferent character. 


introduced by the plaintiff to prove the value of counsel fees for prose- | j 


cuting this suit, that the court, by this instruction, intended the jury to 
understand that plaintiff was entitled to recover such fees as a part of 
his damages, if the jury found in his favor in this branch of the case. 
When a party is entitled to vindictive damages, the jury in making up 
their verdict, may, no doubt, if they are so disposed, consider the plaint- 
iff’s expenses in prosecuting the suit. And if their verdict is not so 
grossly excessive as to warrant the court in setting it aside, no enquiry 
can be made as to the inducement operating on their minds in reaching 
their conclusion. And there are unquestionably cases in which the court 
has suggested such expenses as a proper subject for the consideration of 
the jury, in fixing damages that should be allowed the plaintiff. But | 
we are of opinion, that the decided weight of authority is against the 
proposition, that the plaintiff has the right to claim his counsel fees, | 
even in such cases, as a part of his damages. For if so, and the jury 
failed to allow them, it would seem that their verdict should be set aside. 
But no case can be found as imagined, where a verdict has been set 
aside on this account. 

There is unquestionably some conflict in the decisions. And we read- 
ily admit that some of the earlier decisions of this court tend, in some 
degree, to maintain the proposition, that when fraud or malice are of 
the gist of plaintiff's action, he may recover his counsel fees in prosecut- 
ing the suit, as part of his damages. But while we do not mean to in- 
timate that there are no cases in which the plaintiff may be entitled to 
their recovery, he is only entitled to do so, as we think, where they are a 
part of the damages resulting as the natural and eee consequence 
of the act complained of. Hicks v. Foster, 13 Barb. 663. In Lincoln 
v. The Saratoga and Schenectady R. R. Co.,23 Wend. 425, Chief Jus- 
tice Nelson, in delivering the opinion of the court remarked: ‘ The 
charge as to expenses beyond taxable costs and counsel fees in conduct- 
ing the suit, as, specific item of damages to be taken into account, I am 
inclined to think was erroneous. These have been fixed Sy law which is 
as applicable in damages as in debt. And in Day v. Woodworth, 13 
How. 363, while vindicating the principle allowing the jury to give ex- 
emplary, punitive or vindictive damages in certain cases, Green, J., 
says, that while damages assessed by a | of example may indirectly 
compensate the plaintiff for money expended in counsel fees, these fees 
can not be taken as the measure of punishment, or as a necessarv ele- 
ment in its infliction. As has been well remarked, if the plaintiff is to 
recover damages for his counsel fees when he succeeds, he ought to pay 
the defendant like fees when he fails in his suit; the law, however, enti- 
tles the defendant to no such redress. 13 How. 363. In Stopp v. Smith, 
71 Penn. St. 286, the Supreme Court of Pennsylvania reaffirm the case 
of Good v. Mylin, 8 Barr. 57, which expressly overrules Wilt v. Vick- 
ers, 8 Watts 227, and Rogers v. Fales, 5 Barr, 159, and hold it clearly erro- 
neous to instruct the jury in case of fort, to include in their verdict ex- 
penses incurred in establishing plaintiff's rights. ‘So to charge,” says 
the court, “ was to forget that only such damages could be recovered as 
arose out of the injury ; and not toallow them as a consequence of bringing 
the suit, this was wrong in logic as well as in law.”” In Howell v. Scog- 
gins, 48 Cal. 356, the court below had instructed the jury that they were 
not limited in assessing damages to mere compensation, but might give 
exemplary damages,and could take into consideration plaintiff's expenses 
in prosecuting the suit; the court, after a review of the general current 
of decisions on the subject, were reluctantly compelled to reverse the 
judgment. It says, ‘The damages fuund by the jury were not exces- 
sive, and if we could feel at liberty to disregard the error of the court 
below, or were satisfied that it did not influence the action of the jury 
we should affirm the judgment.” In Earl v. Tupper, 45 Vermont, 283, 
the court says, “‘ The great weight of authority seems to be opposed to 
the allowance of counsel fees as an element of damages, even in cases 
proper for exemplary damages. At least there is so much authority 
that way that this court is at liberty to disregard those the other way, if 
necessary, to follow the rule most in accordance with legal principles and 
sound reason.’’ See also, Hoadley v. Watson, 45 Vermont, 289; Bar- 
nard v. Paw, 1 Pick. 282; hecnatal v. Wiseman, 3 Dall. 306; Fairbanks 
v. Witter, 18 Wis. 287; Slunpson v. The Railroad, 1 Wall. Jr. 167. 

As has been already remarked, the verdict in favor of the plaintiff 
seems not to have been based on this branch of plaintiff’s action. If, 
therefore, there was no other error for which the verdict should be 
reversed, the consideration of this point would at present have been 
unnecessary. But as the case will have to go back to the district court, 
we can not say that its determination may not be essential to the correct 
deéision of the case on another trial. The alleged duress, which is evi- 
dently the main ground of action and the one upon which the jury 
rendered their verdict, consists entirely in threats of a civil action and 
criminal prosecution unless plaintiff would, without delay, satisfactorily 
settle and account with the defendant in this case for the money claimed 
to have been embezzled by the plaintiff. On this branch of the case 
the court instructed the jury as foliows: ‘‘If you believe from the evi- 
dence that the plaintiff made the settlement referred to, under a threat 
or threats made by the defendant, of mischief to the person or property 
of the plaintiff or to his good name, and the threat or threats were of 
sufficient importance or severity to influence the conduct aud overcome 
the prudence of a person of sound mind and ordinary firmness, then you 
will consider the settlement referred to as void. By this charge the 
court, as we think, extended the rule as to duress per minas much be- 
yond the limit within which it is restricted by all well considered cases 
upon the subject whick has come under our observation. And certainly we 








have been cited to no decision by appellee’s counsel which supports it. 


Duress which avoids a contract is either by unlawful restraint or im- 
prisonment ; or, if lawful, it must be accompanied by circumstances of 
unnecessary pain, privation or danger, or where the arrest, though for 
just cause and under legal authority, is for unlawful purpose (Phelps v. 
Zuschlag, 34 Tex. 380), or from threats calculated to excite fear of some 
grievous injury to one’s person or property. 1 Pars. on Cont. 392; Met. 
Cont. 23. Contracts could only be avoided for duress per minas, accord- 
ing to the earlier decisions, for fear of life, of loss of members, of 
mayhem, or of imprisonment. But it seems to be now admitted that 
contracts may be avoided when induced by threats of injuries for which 
full and adequate compensation can not be expected from the law (Mc- 
Gowen v. Bush, 17 Tex. 195), or where one’s necessities are so great as 
not to admit of awaiting the ordinary process of the law for his relief. 


| Collins v. Westburg, 2 Bay. 211. Viewing the evidence relied upon to 


prove duress in the most favorable light possible for appellees, it can 
amount to no more than threats of acriminal prosecution for embezzling, 
and of a civil action for the money which appellant claimed had been 
wrongfully and fraudulently withheld from him by appellee. There 
can be no pretence that the alleged threats import a purpose to make 
any unusual, harsh, oppressive or illegal use of the process, either civil 
or criminal, with which it is insisted appellee was threatened. Now it 
is well settled that the fear of imprisonment, which constitutes duress, is 
fear of illegal imprisonment, or imprisonment under such circumstances 
as, if carried into effect, would amount to duress by furce. Hence the 
mere fear of imprisonment from a lawful prosecution can not possibly 
be regarded as duress. Mete. Cont. 24; Par. Cont. 399. In the case of 
Harmon v. Harmon, 61 Me. 227, the court, in discussing the doctrine 
of duress per minus says: “A prosecution can not come under either 
of the items of personal violence. Unless, therefore, it implies impris- 
onment, it can not constitute duress. All the cases to which our atten- 
tion has been directed, or which, after considerable research, we have 
been able to find, hold threats of prosecution sufficient to avoid an act, 
only as they are connected with Sonat of imprisonment, either illegal 
in its beginning, or which by abuse become illegal. * * There was 
in this case no allusion to any precept issued or to be issued. A threat 
of prosecution simply, before the commencement of any legal proceed- 
ings, does not necessarily include an arrest. It is no more than an 
assertion that the proper steps will be taken to institute a process which 
may or may not result in an arrest of the person. And whether the 
process is to be initiated before a magistrate or general jury, the law so 
shields it by the oath of complainant and witnesses, as well as the offi- 
cial oaths and responsibilities of the magistrates, that the danger of 
imprisonment from such a threat is too remote and contingent to over- 
come the will of an innocent person of common firmness. And certainly, 
if the threat of criminal prosecution does not amount to duress, it is 
unnecessary to say that the mere threat of a civil suit will not do so. 
While the finding of the jury, as we have said, must, from their ver- 
dict, have been predicated upon the alleged duress, still they gave ap- 
ellee the sum of one thousand dollars for attorneys’ fees in this suit. 
n this particular the verdict is clearly unauthorized and erroneous, 
not only for the reason already stated, but also because the petition 
contains no allegations in ‘reference to the expenses of prosecuting this 
branch of the suit. Nor does the evidence show the value of attorney 
fees for prosecuting the suit merely for the alleged duress. Neither 
were the Jury warranted by the instruction given them by the court in 
allowing counsel fees except as damages for malicious prosecution. The 
reading of the affidavit and motion to change venue was certainly irreg- 
ular and uncalled for, and appellant’s objection to it should have been 
sustained. The objection to the answer of the witness, Schimmilfirning, 
to the sixth direct interrogatory was well taken. The effect of this 
answer is to prove, by general reputation, that Lander charged Obert 
with the theft on which the action for slander is predicated. ‘* General 
reputation is not admissible to prove publication,” nor was it proper 
to allow the statement made by Lander as a witness, on the trial of Obert 
for embezzlement, to be given in evidence without qualification. Cer- 
tainly his statements as a witness were not admissible in support of the 
action for slander. Osborn v. Forshee, 22 Mich. 209. And if the proper 
exceptions were taken to this evidence, and that of the witness Schim- 
melfining, they should have been sustained. The bill of exceptions does 
not state the grounds upon which this, as well as the other testimony 
claimed to have been improperly allowed to go to the jury was objected 
to; we can not, therefore, say that it exhibited any error of which appel- 
lant can complain. 
The judgment is reversed and the cause remanded. 





Bankruptcy of Corporation —Liability of Stock- 
holders. 


SANGER v. UPTON, ASSIGNEE. 
Supreme Court of the United States, October Term, 1876. 


1. Court May Order Payment of Unpaid Stock.—The United States 
District, Court upon adjudicating a corporation bankrupt and uppointing an 
assignee, may, without notice to the stockholders, order the stockholders to pay 
to the assignee an unpaid balance upon the stock held by them. 


2. Remedy of Assignee.—The assignee may sue a ey | stockholder 
in an action at law to enforce his liability, or he may maintain a bill in equity 
against all the delinquent stockholders jointly. 

3. What are Assets of Corporations.— The capital stock of an incor- 
porated company is a fund set apart for the payment of its debts, upon which 
creditors have a lien in equity. Unpaid stock is as much a part of the assets as 
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any other property of the company, and creditors have the same right to insist 
upon its payment, as upon the payment of any other debt due the company. 


4. Case in Judgment — Liability of Stockholder.— Where, although 
there was no evidence that the plaintiff in error subscribed for the stock in ques- 
tion, or had made any express contract with the company in — to it, it ap- 

red that she had bought it, made the required payments, and had puanivell 6 
ividend upon it, Held, that she was estopped from denying her ownership. 


In error to the Circuit Court of the United States for the Northern 
District of Hlinois. 


Mr. Justice Swayne delivered the opinion of the court. 


Several errors are assigned and relied upon touching the admission of 
evidence and the instructions given to the jury. e shall give our 
views of the case as it is presented in the record so as to meet these ob- 
jections, without adverting specifically to any of them. 

The original charter of the Great Western Insurance Company fixed 
its capital at $100,000. By an amendment of the charter the capital 
was increased $5,000,000. It became insolvent. A petition was filed 
against it in the District Court of the United States for the Northern 
District of Illinois, and on the 6th of Febuary, 1872, it was adjudged a 
bankrupt. On the 11th of April, 1872, the defendant in error was ap- 
pointed its assignee in bankuptcy. Upon the application of the assignee 
the district court made an order that the balance unpaid upon the stock 
held by the several stockholders should be paid to the assignee on or 
before the 15th day of August, 1872 ; that notice of the order should be 
given by publication in a newspaper or otherwise, and that in default of 
payment the assignee should proceed to collect the amount due from 
each delinquent. The assignee gave notice by publishing the order ac- 
cordingly, and by mailing a copy, with a demand of payment, to each 
stockholder. The plaintiff in error was so notified. It was claimed 
that she was the owner of $10,000 of the stock, upon which it was al- 
leged there was due sixty per cent. The original charter required the 
payment of five per cent. of the capital stock, and that the balance 
should be secured in the manner prescribed. The amended charter is 
silent upon the subject. The stock certificates issued by the company 
set forth that twenty per cent. was to be paid in four quarterly install- 
ments of five per cent. each, ‘the balance being subject to the call of 
the directors as they may be instructed by the majority of the stockhold- 
ers represented at any regular meeting.” 

This was a regulation of the company, and not a requirement of either 
the original or amended charter. It did not appear that any call was 
ever made by the directors or authorized by the stockholders. 

The plaintiff in error having failed to pay pursuant to the order of the 
court, this suit was instituted by the assignee. 

The order was conclusive as to the right of the assignee to bring the 
suit. Jurisdiction was given to the district court by the bankrupt act 
(Rev. Stat. U. S., sec. 4,972) to make it. It was not necessary that the 
stockholders should be before the court when it was made, any more 
than that they should have been there when the decree of bankruptcy 
was pronounced. That decree gave the jurisdiction and authority to 
make the order. The plaintiff in error could not, in this action, ques- 
tion the validity of the decree, and for the same reasons she could not 
draw into question the validity of the order. She could not be heard to 
question either, except by a separate and direct proceeding had for that 
purpose. She might have applied to the district court to revoke or 
modify the order. Had she done so she would have been entitled to be 
heard, but is does not appear that any such application was made. As 
a stockholder she was an integral part of the corporation. In the view 
of the law, she was before the court ia all the proceedings touching the 
body of which she wasa member. In point of fact, stockholders in such 
cases can hardly be ignorant of the measures taken to reach the effects 
of the corporation. If they choose to rest supine until cases against 
them like this are on trial, they must take the consequences. Not hav- 
ing spoken before, they can not be permitted to speak then, especially 
to make an objection which looks rather to the embarrassment and de- 
lay than to the right and justice of the case. A different rule would be 
pregnant with mischief and confusion. Hall v. U. S. Ins. Co., 5 Gill, 
484; Sagory v. Dubois, 3 Sandf. Ch. Rep. 510. 

This court has applied the same rule to an order made by the comp- 
troller of the currency, under tne 50th section of the national bank uct. 
appointing a receiver and directing him to proceed to make collections 
from the stockholders of an insolvent bank. Kennedy v. Gibson and 
others, 8 Wall. 505. In that case it was said: “It is for the comptrol- 
ler to decide when it is necessary to institute proceedings against the 
stockholders to enforce their personal liability, and whether the whole 
or any part, and if a part, how much, should be collected. These ques- 
tions are referred to his judgment and discretion, and his determination 
is conclusive. The stockholders can not controvert it. Its validity is 
not to be questioned in the litigation that may ensue. He may make it’ 
at such a time as he may deem proper, and upon such data as shail be 
satisfactory to him.” This principle was applied also in Cadle, Receiver, 
v. Baker & Co., 20 Wall. 650. 

It was competent for the court to order payment of the stock, as the 
directors under the instruction of a majority of the stockholders might, 
before the decree in bankruptcy, have done. The former is as effectual 
as the latter would have been. It may, perhaps, be well doubted whether 





the stockholders would have voluntarily imposed such a burden upon 

themselves. The law does not permit the rights of creditors to be sub- | 
jected to such a test. It would a contrary to the plainest principles of | 
reason and justice to make payment by the debtor for such a purpose in | 
any wise dependent upon his own choice. A court of equity has often | 
made and enforced the requisite order in such cases. The bankrupt | 
court possessed the same power in the case in hand, The order rests | 


upon a solid foundation of reason and authority. Ward v. The Gris- 
wold Manufac. Company, 16 Conn. 599; Adler v. The Mil. Pat. Brick 
Man. Co. e¢ al., 13 Wisconsin, 61; Sagory v. Dubois, 3 Sandf. Chy. 
510; Man v. Pentz, 2 Id. 285. A resolution or agreement that no fur- 
ther call shall be made is void as to creditors. 3 Sandf. Chy. sup. An 
agreement that a stockholder may pay in any other medium than money 
is also void as a fraud upon the other stockholders and upon creditors 
as well. Henry e¢ al. v. Vermillion and A. R. R. Co. 17 Ohio St. 187, 
The owner of stock can not escape liability by taking it in the name of 
his infant children. Roman vy. Fry, 6 J.J. Marshall, 634. Nor is it any 
defence to show that the holder took and held the stock as the agent 
of the corporation, to sell for its benefit. Allibone v. Hager, 46 Pa. 
St. 48. 

The capital stock of an incorporated company is a fund set apart for 
the payment of its debts. It is a substitute for the personal liability 
which subsists in private co-partnerships. When debts are incurred, a 
contract arises with the creditors, thatzit shall not be withdrawn or ap- 
plied otherwise than upon their demands, until such demands are satis- 
fied. The creditors have a lien upon itin equity. If diverted, they 
may follow it as far as it can be traced and subject it to the payment of 
their claims, except as against holders who have taken it bona fide, for a 
valuable consideration and without notice. It is publicly pledged to 
those whodeal with the corporation, for their security. Unpaid stock 
is as much a part of this pledge and as much a part of the assets of the 
company as the cash which has been paid in upon it. Creditors have 
the same right to look to itas to anything else, and the same right to in- 
sist upon its payment as upon the payment of any other debt due to 
company. As regards creditors there is no distinction between such a 
demand and any other asset which may form a part of the property and 
effects of the corporation. Curran v. Arkansas, 15 How. 308; Wood 
v. Dummer, 3 Mason, 308; Slee v. Bloom, 19 Johnson, 474; Briggs v. 
Penniman, 8 Cow. 387 ; Society, etc. v. Abbot, 2 Beav. 559; Walworth 
v. Holt, 4 Mylne & Craig, 789; Ward v. Griswoldville Man. Co. 16 
Conn. 598; Fowler v. Robinson, 31 Maine, 789; Angell & A. on Cor. 
sec. 600, and post.; Wright v. Petrie, 1 Smedes & M. 319; Nevitt v. 
Bk. Port Gibson, 6 Id.; Nathan v. Whitelock, 3 Edw. C. R. 215; 4 
Amer. Law Mag. 93 

The earliest authority upon the point under consideration is Dr. Sal- 
mon v. The Hanborough Company, decided in 1670, 1 Cases in Chan- 
cery, 204; 6 Viner’s Abridg. 310-11. The bill in that case alleged that 
Salmon held a bond of the company of 1800 pounds, given to him for 
lent money. The company was incorporated, and had power to assess 
rates upon cloths, in which it dealt, “‘and by poll on every member, to 
defray the charges of the company.” The company had imposed rates 
accordingly, to wit: ‘4s. 6d. upon every whitefcloth exported, and di- 
vers others, and thereby raised eight thousand pounds per annum,”’ etc. 
‘* And the bill did charge, that the company having no common stock, 
the plaintiff had no remedy at law for his debt, but did charge that their 
usage had been to make taxes, and levy actions upon the members and 
their goods, to bear the charge of their company to pay their debts, and 
did complain that they now did refuse to execute that power, and did 

articularly complain against divers of the members by name, that they 
vid refuse to meet and lay taxes, and that they did pretend want of power 
by their charter to lay such taxes; whereas they had formerly exercised 
power, and thereby gained credit; whereupon, the plaintiff lent them 
two thousand pounds which was for the use and support of the com- 

any’s charge, and so ought to be made good by them, and so prayed to 

relieved.” The company, though served with a process, failed to ap- 
pear. ‘But divers particular members being served in their natural 
capacities, did appear and demur for that they were not in that capacity 
linble to the plaintiff’s demand.” The Lord Chancellor sustained the de- 
murrer and as to them dismissed the bill. The case was taken by ap- 
peal to the House of Lords. There the decree of the Chancellor was 
reversed, and the case was remanded to his court with directions to cause 
the officers of the company “to make such levitation upon every mem- 
ber of said company who is to be contributory to the public charge, as 
shall be sufficient to satisfy the said sum to be decreed to the plaintiff 
in this cause, and to collect and levy the same, and to pay it over to the 
plaintiff as the court shall direct.” Ample provision was made in the 
decree for the enforcement of this order. See, also, Curson v. The Afri- 
can Co., decided in 1682, 1 Vernon, 124. 

By the deed of assignment all the property and effects of every kind 
which belonged to the company when the petition to have it declared a 
bankrupt was filed, passed to the assignee. Rev. Stat. U.S. sec. 5,044: 
Bump on Bankruptcy, 473, 478. He was clothed with the power and 
duty to sue whenever suit was necessary. The statute in terms gave him 
the same right, in any litigation he might institute, which the bankrupt 
would have had * if the decree in bankruptcy bad not been, rendered 
and no assignment had been made.” Idem, sec. 5.047; Bump on Bank. 
528. The liability of the plaintiff in error, and the right and title of 
the company were legal in their character. If the company had sued 
it might have sued at law. The rights of the company passed to the 
assignee and he also could enforce them by a legal remedy. The as- 
signee was subrogated to all the rights, legal and equitable, of the bank- 
rupt corporation. This suit was, therefore, well brought in the form 
adopted. Hall v. U. S. Ins. Co., 5 Gill, 484. é 

The assignee might have filed a billin equity against all the delinquent 
shareholders jointly. Oglevie ef al. v. Knox Ins. Co et al., 22 How. 
880. But if the company is utterly insolvent in any event, a separate 
action at law in each case is much to be preferred. It is cheaper, more 
speedy, and more effectual. If the contingency should occur that the 
assets realized exceed the liabilities to be met, the district and circuit 
courts will see that no wrong is done to those adversely concerned, 











oo ht 


Dm weet ma 


a.& =m et eee oe eo oo 6 ot A. wat A mh A eo ot A. oe 


a a a a a ae ee ae ae ae ee | 


oo —- on a 





ess oe me 


s 


bill 


> Fa = 


Se 








XUM 


November 10, 1876.] 


CENTRAL LAW JOURNAL. 


723 





It is not to be doubted that this power will be exercised upon all proper 
occasions. 

Upon the trial a large mass of testimony was given by the plaintiff, 
consisting of a prospectus and the original charter of the company, cer- 
tified copies of the papers in the office of the secretary of the state touch- 
ing the amendment to the charter, the deed of the register to the as- 
signee, the petition of the assignee and order of the district court rela- 
tive to further stock payments, and proof of the publication of the or- 
der and of the sending of a copy of the order, with a demand of pay- 
ment, to the defendant by mail. The admission of all this evidence was 
excepted to. Further testimony was given tending to prove that the 
defendant brought and received from the company two stock certificates 
of $5,000 each, dated Mareh 10, 1870, in the usual form, and in all re- 
spects complete, except that there was a blank for the name of the 
owner, which was not filled up. And further, ‘That said defendant 
paid for said stock twenty per cent. of the par value of the same, pay- 
ing part of said twenty per cent. in northwestern land scrip, and giv- 
ing her notes for the balance of said twenty per cent., which notes were 
duly paid to said company, and that said stock stood in her name upon 
the books of said company, and that there was evidence introduced 
tending to show that she received a dividend from said company thereon ; 
“And that shortly after the fire of October 9, 1871, General Stewart, 
the president of the company and brother of defendant, paid for her a 
call of twenty per cent. made upon said certificates of stock by the com- 

any, but that said defendant never authorized such payment but repu- 
Viated the same, and that no more than forty per cent. had ever been 
paid on said stock; ‘No evidence was introduced tending to show that 
said defendant ever subscribed for said certificates of stock or for any 
stock of said company, or that ber name appeared on any list of stock- 
holders of said stock circulated by said company; ‘‘No other express 
contract was shown to have been made between said company and 
defendant.”’ 

The court charged the jury, in effect, that if they believed the testi- 
mony, the defendant was liable. The charge was excepted to by the 
defendant. It was clearly correct. The only question was whether she 
owned the stock. No one else claimed it. The certificates were issued 
and delivered to her. They belonged to her. They were the muniment 
of her title. She could have filled the blanks with her name whenever 
she thought proper. She had paid to the company all that was then 
payable, and subsequently received a dividend. Her name was placed 
upon the stock list. These facts were conclusive against her. She was 
estupped from denying her ownership. She could not assert her title if 
there were a profit, and deny it if there were a loss. The certificates 
showed the par of the stock and the amount to be paid. Upon receiv- 
ing them, the law implied an agreement on her part to respond to the 
balance whenever called upon in any lawful way to do so. No special 
express agreement, written or oral, was necessary. The former was as 
obligatory as the latter could have been. It would be a mockery of 
justice to permit such an objection to prevail. Ellis v. Schmoeck and 
Thomas, 5 Bing., 521; Doubleday v. Musket e¢ a/. 7 Id.110; Harvey e¢ 
al v. Kay, 9 Barn. & Cress. 355; Upton, assignee, v. Tribilcock, not yet 
reported. Where there are defects in the organization of a corporation 
which might be fatal upona writ of guo warranto, astockholder who has 
participated in its acts as a corporation de fucto, is estopped to deny its 
rightful existence. Eaton et a/. v. Aspinwall, 19 N. Y. 119; Abbot v. 
Aspinwall, 26 Barb. 202. 

Where a party executes a deed poll reserving rent, and the grantee 
enters into possession, he is under the same liability to pay such rent as 
if the deed were an indenture inter parties, and he had executed it. 
The law implies a promise to pay which may be enforced by an action 
of indebitatus assumpist. Goodwin et al. vy. Gilbert et al., 9 Mass. 
484. It has been held frequently in cases of this class, where the instru- 
ment was under seal and executed by only one of the parties, that 
covenant would lie against the other. Finley v. Simpson, 2 Zabris- 
kie, 310. 

We find no error in the record, and the judgment is aflirmed. 


Effect of War on Insurance Contracts. 


THE NEW YORK LIFE INSURANCE COMPANY vy. STATHAM 
ET Al. 


Supreme Court of the United States, October Term, 1876. 


1. Life Insurance Policy — Premium Constitutes an Annuity.— A 
policy of lite iusuraace which stipulates for the payment of an annual premium 
»y the assured, with a condition to be void on non-payment, is not an insurance 
from year to year like » common tire p-licy; but the premiums constitute an 
annuity, the whole of whicn is the consideration for the eutire assurance for 
life; and the condition is a condition subsequent, making void the policy by its 
non-performance. 


2. Time of the Essence of the Contract.—But the time of payment in 
such policies is material, and of the essence of the contract; and failure to pay 
involves an absolute forfeitare, which can not be relieved against in equity. 


3. Failure to pay Premium Caused by War.—If failure to pay the an- 
nual premium be caused by the intervention of war between the territories in 
which the insurance company and the assured respectively reside, which makes 
it unlawful for them to hold intercourse, the policy is nevertheless forfeited if 
the company insist on the condition; but in such case the assured is entitled to 
the equitable vaiue of the policy arising from the premiums actually paid. 


4. Equitable Value may be Recovered.—This equitable value is the 
difference between the cost of a new policy and the present value of the pre- 
miums yet to be paid on the forfeited policy when the forfeiture occurred, and 
may be recovered in an action at law or suit in equity. 





5. Revival of Suspended Contracts.—The doctrine of revival of con- 
tracts, suspended during the war, is one based on considerations of equity and 
justice, and can not be invoked to revive a contract which it would be unjust or 
inequitable to revive,—as where time is of the essence of the contract, or the 
parties can not be made equal. 

6. Why Revival should not be Compelled.—The average rate of mor- 
tality is the fundamental basis of life assurance, and as this is subverted by 
giving to the assured the option to revive their policies or not, after they have 
been suspended by a war (since none but the sick and dying would apply), it 
would be unjust to compel a revival against the company. 


Appeal from the Circuit Court of the United States for the Southern 
District of Mississippi. 
Mr. Justice BrRapLey delivered the opinion of the court. 


The first of these cases is a bill in equity filed to recover the amount 
of a policy of life assurance, granted by the defendants (now plaintiffs 
in error) in 1851, on the life Dr. A. D. Statham, of Mississippi, from 
the proceeds of certain funds belonging to the defendants attached in 
the hands of their agent at Jackson, in that state. It appears from the 
statements of the biii that the annual premiums accruing on the policy 
were all regularly paid until the breaking out of the late civil war; but 
that, in consequence of that event, the premium due on the 8th of De- 
cember, 1861, was not paid; the parties assured being residents of Mis- 
sissippi, and the defendants a corporation of New York. Dr. Statham 
died in July, 1862. 

The second case is an action at law brought in the same court against 
the same defendants to recover the amount of a policy issued in 1859 
on the life of one Henry 8. Seyms, the husband of the plaintiff. In this 
case also the premiums had been paid until the breaking out of the war, 
when by reason thereof they ceased to be paid, the plaintiff and her 
husband being residents of Mississippi. Seyms died in May, 1862. 

The third case is a similar action at law brought in the same court 
against the Manhattan Life Insurance Company of New York to re- 
cover the amount of apolicy issued by them in 1858 on the life of C. L. 
Buck, of Vicksburg, Mississippi; the circumstances being substantially 
the same as in other cases. ¥ 

The policies in all the cases were in the usual form of such instru- 
ments, Dectates that the company, in consideration of a certain speci- 
tied sum to theim in hand paid by the assured, and of an annual premium 
of the same amount to be paid on the same day and month in every 
year during the continuance of the policy, did assure the life of the 
party named in a specified amount, for the term of his natural life. 
Lhe policy contained various conditions upon the breach of which they 
were to be null and void; and amongst others the following: “that in 
case the said [assured] shall not pay the said premium on or before the 
several days hereiubetore mentioned for the payment thereof, then and 
in every such case the said company shall not be liable to the payment 
of the sum insured, or in any part thereof, and this policy shall cease 
and determine.” The Manhattan policy contained the additional pro- 
vision, that in every case where the policy should cease or become null 
and void, all previous payments made thereon should be forfeited to the 
company. 

The non-payment of the premiums in arrear was set up in bar of the 
actions, and the plaintiffs respectively relied on the existence of the war 
as an excuse, offering to deduct the premiums in arrear from the amounts 
of the policies. 

We agree with the court below, that the contract is not an assurance 
for a single year, with a privilege of renewal from year to year by pay- 
ing the annual premium, but tuat it is an entire contract of assurance 
for life, subject to discontinuance ard forfeiture of non-payment of any 
of the stipuiated premiums. Such is the form of the contract, and such 
is its character. Lt has been contended that the payment of each pre- 
miui is the consideration for insurance during the next following year, 
—as in fire-policies. But the position is untenable. It often happens 
that the assured pays the entire premium in advance, or in five, ten or 
twenty annual installments. Such installments are clearly not intended 
us the consideration fur the respective years in which they are paid; for, 
after they are all paid, the policy stands good for the balance of the life 
insured, without any further payment. Each installment is, in fact, 
part consideration of the entire insurance for life. It is the same thing, 
where the annual premiums are spread over the whole life. The value 
of assurance for one year of a man’s life when he is young, strong, and 
heaithy, is manifestly nut the same as when he is old and decrepit. There 
is nu proper relation between the annual premium and the risk of as- 
surance tor the year in which it is paid. This idea of assurance from 
year to year is the suggestion of ingenious counsel. The annual pre- 
miums are an annuity, the present value of which is calculated to cor- 
respond with the present value of the amount assured, a reasonable per- 
centage being added to the premiums to cover expenses and contin- 
gencies. The whole premiuins are balanced against the whole insur- 
ance. 

But whilst this is true, it must be conceded that promptness of pay- 
ment is essential in the business of life insurance. Ali calculations of 
the insurance company are based on the hypothesis of prompt pay- 
ments. They not only calculate on the receipt of the premiums when 
due, but on compounding interest upon them. It is on this basis that 
they are enabled to offer assurance at the favorable rates they do. For- 
feiture for non-payment is a necessery means of protecting themselves 
from embarrassment. Unless it wife enforceable the business would 
be thrown into utter contusion. It is like the forieiture of shares in 
mining enterprises, and all other hazardous undertakings. There must 
be power to cut off unprofitable members or the success of the whole 
scheme is endangered. The insured parties are associates in a great 
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scheme. This associated relation exists whether the company be a mu- 
tual one or not. Each is interested in the engagements of all; for out 
of the co-existence of many risks arises the law of average which underlies 
the whole business. An essential feature of this scheme is the mathemat- 
ical calculations referred to, on which the premiums and amounts as- 
sured are based. And these calculations, again, are based on the as- 
sumption of average mortality and of prompt payments and compound 
interest thereon. Delinquency can not be tolerated nor redeemed, ex- 
cept at the option of the company. This has always been the under- 
standing and practice in this department of business. Some companies, 
it is true, accord a grace of thirty days, or other fixed period, within 
which the premium in arrear may be paid on certain conditions of con- 


tory one against the vendor, contrary to his will; it would be equally 
unjust in him, treating it as ended, to insist upon the forfeiture of the 
money already payed on it. An equitable right to some compensation 
or return for previous payments would clearly result from the cireum- 
stances of the case. The money paid by the purchaser, subject to the 
value of any possession which he may have enjoyed, should ex aequo et 
bona be returned to him. This would clearly be demanded by justice 
and right. 7 
And so, in the present case, whilst the insurance company has a right 


' to insist on the materiality of time in the condition of payment of pre- 


miums, and to hold the contract ended by reason of non-payment; they 


/can not with any fairness insist upon the condition as it regards the for- 


tinued good health, etc. But this is a matter of stipulation, or of dis- | 


cretion on the part of the particular company. When no stipulation 
exists it is the general understanding that time is material, and that the 
forfeiture is absolute if the premium be not paid. The extraordinary 
and even desperate efforts sometimes made, when an insured person is 


in extremis to meet « premium coming due, demonstrates the common | é 
| of assurance for the year in which they are severally paid, for they are 


view of this matter. 

The case therefore is one in which time is material and of the essence 
of the contract. Mon-payment at the day involves absolute forfeiture, 
if such be the terms of the contract, as is the case here. Courts can 


feiture of the premiums already paid. That would be clearly unjust 
and inequitable. The insured has an equitable right to have this 
amount restored to him, subject to a deduction for the value of the as- 
surance enjoyed by him whilst the policy was in existence. In other 
words, he is fairly entitled to have the equitable value of his policy. 

As before suggested, the annual premuims are not the consideration 


equal in amount; whereas, the risk in the early years of life is much 


'less than in the later. It is common knowledge that the annual pre- 


not with safety vary the stipulation of the parties by introducing equi- | 


ties for the relief of the insured against their own negligence. 
But the court below bases its decision on the assumption that when 
performance of the condition becomes illegal in consequence of the pre- 


valence of public war, it is excused, and forfeiture does not ensue. It 


supposes the contract to have been suspended during the war, and to 
have revived with all its force when the war ended. Such a suspension 
and revival do take place in the case of ordinary debts. But have they 
ever been known to take place in the case of executory contracts in 
which time is material? If a Texas merchant had contracted to fur- 
nish some northern explorer a thousand cans of preserved meat by a 
certain day, so as to be ready for his departure for the North Pole, and 
was prevented from furnishing it by the civil war, would the contract 
still be good at the close of the war fivé years after the return of the 
expedition? If the proprietor of a Tennessee quarry had agreed in 
1860 to furnish during the two following years ten thousand cubit feet 
of marble for the construction of a building in Cincinnati, could he 
have claimed to perform the contract in 1865, on the ground that the 
war prevented an earlier performance. 

The truth is, that the doctrine of the revival of contracts suspended 
during the war, is one based on considerations of equity and justice, and 
can not be invoked to revive a contract which it would be unjust or 
inequitable to revive. 

In the case of life insurance, besides the materiality of time in the 
performance of the contract, another strong reason exists why the pol- 
icy should not be revived. The parties do not stand on equal ground 
in reference to such arevival. It would operate most unjustly against 
the company. The business of insurance is founded on the law of aver- 
ages ; that of life insurance eminently so. The average rate of mortality 
is the basis on which itrests. By spreading their risks overa large num- 
ber of cases, the companies calculate on this average with reasonable 
certainty and safety. Anything that interferes with it, deranges the 
security of the business. If every policy lapsed by reason of the war 
should be revived, and all the back premiums should be paid, the com- 
nies would have the benefit of this average amount of risk. But the 
good risks are never heard from; only the bad are sought to be revived 
—where the person insured is either dead or dying. Those in health 
can get new policies cheaper than to pay arrearages on the old. To en- 
force a revival of the bad cases, whilst the company necessarily loses 
the cases which are desirable, would be manifestly unjust. An insured 
person, as before stated, does not stand isolated and alone. His case is 
connected with and co-related to the cases of all others insured by the 
same company. The nature of the business as a whole must be looked 
at to understand the general equities of the parties. 

We are of opinion, theretore, that an action can not be maintained 
for the amount assured on a policy of life insurance forfeited (like those 
in question) by non-payment of the premium, even though the payment 
was prevented by the existence of the war. 

The question then arises, must the insured lose all the money which 
has been paid for premiums on their respective policies? If they must, 
they will sustain an equal injustice to that which the companies would 
sustain by reviving the policies. At the very first blush in seems mani- 
fest that justice requires that they should have some compensation or re- 
turn for the money already paid, otherwise the companies would be the 

iners from their loss; and that from a cause of which neither party 
is to blame. The case may be illustrated thus. Suppose an inhabitant 
of Georgia had bargained for a house situated in a northern city, to be 
paid for by installments, and no title to be made until all the installments 
were paid; with a condition that on the failure to pay any of the install- 
ments when due, the contract should be at an end and the previous pay- 
ments forfeited; and suppose that this condition was declared by the 
parties to be absolute and the time of payment material. Now if some 
of the installments were paid before the war, and others accruing during 
the war were not paid, the contract, as an executory one, was at an end. 
If the necessities of the vendor obliged him to avail himself of the con- 
dition and re-sell the property to another party, would it be just for 
him to retain the money he had received? Perhaps it might be just if 
the failure to pay had been voluntary, or could, by possibilty, have been 
avoided. But it was caused by an event beyond the control of either 
party,—an event which made it unlawful to pay. In such case, whilst 
it would be unjust, after the war, to enforce the contract as an execu- 


miums are increased with the age of the person applying for insurance. 
According to approved tables, a person becoming insured at twenty-five, 
is charged about twenty dollars annual premium on a policy of $1,000; 
whilst a person at forty-five is charged about thirty-eight dollars. It is 
evident, therefore, that when the younger person arrives at forty-five, 
his policy has become (by reason of his previous payments, of consider- 
able value Instead of having to pay, for the balance of his life, thirty- 


| eight dollars per annum, as he would if he took out anew poiicy on 





which nothing had been paid, he has only to pay twenty dollars. The 


| difference (eighteen dollars per annum during his life) is called 


the equitable value of his policy. The present value of the assurance 
on his life exceeds by this amount what he has yet to pay, Indeed, the 
company, if well managed, has laid aside and invested a reserve fund 
equal to this equitable value, to be appropriated to the payment of his 
policy when it fallsdue. This reserve fund has grown out of the pre- 
miums already paid. It belongs, in one sense, to the insured who has 
paid them, somewhat as a deposit in a savings bank is said to belong to 
the person who made the deposit. Indeed, some life-insurance compa- 
nies have a standing regulation by which they agree to pay any person 
insured the equitable value of his policy whenever he wishes it. In 
other words, it is due on demand. But whether thus demandable or 
not, the policy has a real value corresponding to it,— a value on which 
the holder often realizes money by borrowing. The careful capitalist 
does not fail to see that the present value of the amount assured exceeds 
the present value of the annuity or annual premium yet to be paid 
by the assured party, The present jvalue of the amount assured 
is exactly represented by theannuity which would have to be paid 
on anew policy; or, thirty-eight dollars per annum in the case sup- 
posed, where the party is forty-five years old; whilst the present 
value of the premiums yet to be paid on a policy taken by the same 
person at twenty-five is but little more than half that amount. To 
forfeit this excess, which fairly belongs to the assured, and is fairly due 
from the company, and which the latter actually has in its coffers, and 
to do this for a cause beyond individual control, would be rank injus- 
tice. It would be taken away from the assured that which had already 
become substantially his property. It would be contrary to the maxim, 
that no one should be made rich by making another poor. 

We are of opinion, therefore, first, that as the companies elected to 
insist upon the condition in these cases, the policies in question must be 
regarded as extinguished by the non-payment of the premiums, ou 
caused by the existence of the war, and that an action will not lie for the 
amount insured thereon. Secondly, that such failure being caused by 
a public war, without the fault of the assured, they are entitled ex equo 
et bono to recover the equitable value of the policies with interest from 
the close of the war. 

It results from these conclusions that the several judgments and de- 
crees in the cases before us, being in favor of the plaintiffs for the whole 
sum assured, must be reversed, and the records remanded for further 
proceedings. We perceive that the declarations in the actions at law 
contain no common or other counts applicable to the kind of relief 
which, according to our decision, the plaintiffs are entitled to demand ; 
but as the question is one of first impression, in which the parties were 
necessarily somewhat in the dark with regard to their precise rights and 
remedies, we think it fair and just, that they should be allowed to amend 
their pleadings. In the equitable suit perhaps the prayer for aiterna- 
tive relief might be sufficient to sustain a proper decree ;_but neverthe- 
less the complainants should be allowed to amend their bill if they shall 
be so advised. 

In estimating the equitable value of a policy no deduction should be 
made from the precise amount which the calculations give, as is some- 
times done where policies are voluntarily surrendered, for the purpose 
of discouraging such surrenders; and the value should be taken as of 
the day when the first default occurred in the payment of the premium 
by which the policy became forfeited. In each case the rates of mor- 
tality and interest used in the tables of the company will form the basis 
of the calculation, ; 

The decree in the equity suit, and the judgment in the actions at law 
are reversed, and the causes respectively remanded to be proceeded in 
according to law and the directions of this opinion. 


Waite, Ch. J.—I agree with the majority of the court in the opinion 
that the decree and judgments in these cases should be soranel, and 
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that the failure to pay the annual premiumsas they matured put an end | 


to the policies, notwithstanding the default was occasioned by the war, | 
but Ido nut think that a default, even under such circumstances, raises 

an implied promise by the company to pay the assured what his policy 
was equitably worth at the time. I, therefore, dissent from that part of | 
the judgment just announced which remands the causes for trial upon | 
such a promise. 

Srrone, J.—While I concur ina reversal of these judgments and the 
decree, I dissent entirely from the opinion filed by a majority of the 
court. Ican not construe the policies as the majority have construed 
them. A policy of life insurance is a peculiarcontract. Its obligations 
are unilateral. It contains no undertaking of the assured to pay pre- 
miums. It merely gave him an option to pay or not, and thus to con- 
tinue the obligation of the insurers or terminate it at his pleasure. It 
follows that the consideration for the assumption of the insurers can in | 
no sense be considered an annuity consisting of the annual premiums. 
In my opinion the true meaning of the contract is that the applicant 
for insurance, by paying the first premium, obtains an insurance for one 
year, together with a right to have the insurance continued from year to 
year during his life, upon payment of the same annual premium, if paid 
inadvance. Whether he will avail himself of the refusal of the insurers, 
or not, is optional with him. The payment ad diem of the second or 
any subsequent premium is, therefore, a condition precedent to con- 
tinued liability of the insurers. The assured may perform it or not at 
his option. In such a case the doctrine that accident, inevitable neces- 
sity, or the act of God may excuse w sempannnagy has no existence. It is 
for this reason that L think the policies upon which these suits were 
brought were not in force after the assured ceased to pay premiums. 
And so, though for other reasons, the majority of the court holds, but 
they hold at the same time that the assured in each case is entitled to 
recover the surrender, or what they call the equitable value, of the pol- 
icy. This is incomprehensible to me. I think it has never before been 
decided that the surrender value of a policy can be recovered by an as- 
sured unless there has been an agreement between the parties for a sur- 
render, and certainly it has not before been decided that a supervening 
state of war makes a contract between private parties, or raises an im- 
plication of one. 

Mr. Justice CLiIrFrorD dissenting. 

Where the parties to an executory money contract live in different 
countries and the governments of those ¢ountries become involved in 
public war with each other, the contract between suth parties is sus- 
pended during the existence of the war and revives when peace ensues ; 
and that rule, in my judgment, is as applicable to the contract of life in- 
surance as to any other executory contract. Consequently Lam obliged 
to dissent from the opinion and judgment of the court in these cases. 

Mr. Justice Hunt concurs in this dissent. 

29. The New York Life Insurance Company, v. Seyms. 

* In error to the Circuit Court of the United States for the Southern 
District of Mississippi 

188. The Manhattan Life Insurance Company, v. Buck, Executor. 

In error to the Circuit Court of the United States for the Southern 
District of Mississippi. 





Railroad Taxation. 


KETCHUM ET AL, v. THE PACIFIC RAILROAD ET AL. 


United States Circuit Court, Eastern District of Missouri, September, 
1IS76. 


Before Hon. SamueEt Treat, District Judge. 


1. Tax Bills—Presumption.—In a suit to collect taxes, tax bills, purport- 
ing tu be certified by duly authorized officers, are presumed to be correct, and 
the burden of proof as to their illegality lies upon those contesting them. 


2. Constitutional Law- Board of Equalization. —Under the new con- 
stituiiow of Missouri, the bourd of equalization created by sec. 18, art. 10, be- 
Came ai ouce the only bourd for those purposes, and was clothed with all the 
powers of the previous board. 





3 Power of Board of Equalization.—The board of equalization, under 
the wew coustilutioa, hus power lo act as un original assessing body. 


4. Case in Judgment—Law Governing.—*ection 11, of article 10, of the 
new constitution of Dlissouri, Which took eileet November 30, Is75, limits the 
rate of taxation for local purposes, to an amount less thin that allowed under 
the previous low. ‘The levies in controversy, were not ascertained uutil the 
summer of is76, although the date at which the as-essments were made relates 
back to the first of August, 1875. Held, that the rates prescribed by the new 
constitation must Control, 


5 Power of Court over Wrong Assessment.— Section 12, of the act 
of March 24, 1873, provides that for the purpose of levying school taxes in 
counties on railroad property, the county courts shall ascertain from the returns 
in the office of the clerk of the county court, the average rate levied for school 
purposes by the school bourds, and shall charge to the railroud companies taxes 
at suid rates on the proportionate value of their property, certified to the clerk by 
the state auditor. Section 65, of the act of March 26, Is74, requires the district 
bourds to xscertain and report to the county court the amount they will require 
for school purposes for the ensuing year, and thereupon, the county clerk shall 
assess the umount so returned, on all taxable property in said districts, as | 
shown by the last annus) assessment ; 





The detendauts offered to prove, by the } 
records of the county courts, that the rate for school purposes had been ascer- 
tuined by taking the amount required by exch school board and dividing it by | 
the tutal property in the district, exclusive of railroad property, as shown by the 
last assessment, and that in extending this rate upon the taxable property, th 


valuation of the railroad property within the district was included. Held, in- 
admissible, A court can not assume the functions of an assessor, and reduce 
the assessable value, nor include omitted property which is taxable. If must 
rely upon the assessment. If it exceeds the legai or constitutional limit, the 
court must cut itdown. The functions of the court are not to value or assess, 
but simply to decide whether the rate is in excess, and at that point its functions 
cease. 


6. . Mistake of Fact.—In a suit for the recovery of taxes, the court 
can not go behind the assessment and valuation made by the board of equali- 
zation, as to the number of miles of a railroad in a specified county. It can not 
equalize and adjust the amount of taxable property in a county, nor correct 
mistakes of fact made by the board of equalization 


* 

7. Penalties under Act of March 15, 1875.—Receivers appointed by 
the court being in possession of the defendant road, during vacation, the tax 
bills in question were presented to them for payment. Doubts existing as to 
the legulity of some of the levies, an arrangement was entered into between 
the attorneys of the receivers and petitioners, that the advice of the court should 
be taken upon the question. Hela, that the defendant company did not come 
within the terms of the act of March 15, 1875, which provides a penalty of two 
and one-half per centum where any railroad shall fail to pay taxes levied upon 
it, but that the court would award interest at the rate of ten per cent. per an- 
num from the day the taxes became due, in lieu of a penalty. 


8. Attorneys’ Fees under Act of March 29, 1875.—Section 4, of the 
act of March 2%, 1875, allows a sum equivalent to tive per cent. of the sum re- 
covered, to be sued for as attornevs’s fees ‘*‘ whenever any railroad company 
shall fail or shall have heretofore failed within the time prescribed by law, to 
pay any taxes assessed and levied against it, ete.’’? Held, that the petitions in 
this suit were not suits for the recovery of taxes, within the meaning of said act, 
Held, turther, that the amicable arrangement entered into between the parties 
to settle the amount of taxes due, by asking the advice of the court, did not 
come within the act. 





The detendant railroad being in the hands of receivers appointed by 
this court, a number of counties filed their intervening petitions, asking 
for the payment of taxes assessed against the companies while in posses- 
sion of the receivers, and that the same should be paid out of the fund 
in their hands. The cases were referred to a master, who made the fol- 
lowing report : 

“ Intervening petitions of Johnson, Gasconade and Osage Counties. 


«1. As to the burden of proof. The counsel for the respondents in- 
sists that the burden lies in the first instance upon the petitioners to 
show at every step the legality of the taxes which they here ask the 
court to order the receivers to pay. I do not think this position 
well taken. I think that here, as in every other case, the burden of 
proof is, in the first instance, upon the plaintiff ; but, that when the plaint- 
iff presents, certified by the proper officer, tax bills purporting to have 
been made by duly authorized officers, and in conformity with law, this 
makes a prima facie case of right, and, thereafter, the burden shifts and 
remains with the respondents throughout the case. It seems to me, that 
the case resembles the case of an action on a foreign judgment. Where 
a duly certified transcript of the record of the judgment is presented, 
this makes out the plaintiffs’ case, unless it appears upon the face of the 
record that the proceedings were void. The position contended for 
would place the petitioners in the attitud of wrongdoers, who come 
into this court, hat in hand, apologizing for their acts in advance: 
whereas, it seems to me, they stand here as representatives of a sover- 
eign state, demanding its revenue; and it remains for an objector to put 
the sovereign in the wrong. I therefore respectfully recommend on this 
point, that your honors direct that the tax bills presented in support of 
the intervening petitions, if duly certified in conformity with law, shall 
be deemed conclusive, except so far as the respondents show them to be 
illegal, and that they shall be then rejected only as to the illegal excess. 

“2. As tothe legality of the existing state board of equalization. The 
respondents contend that the state board of equalization which adjusted 
ps pans“ the valuation of railroad property in this state for the year 
1875, viz, the board created by the new constitution (Art. 10, sec, 18), 
consisting of the governor, state auditor, state treasurer, secretary of 
state and attorney-general, was not the lawfully constituted board of 
equalization, but that the lawfully constituted board was the board cre- 
ated by the act of March 24th 1873, composed of the lieutenant gover- 
nor and senate. The article of the new constitution in question simply 
says: ‘There shall be a state board of equalization, consisting of the 
governor, state auditor, state treasurer, secretary of state and attorney- 
general. The duty of said board shall be to adjust and equalize the val- 
uation of real and personal property among the several counties in the 
state, and it shall perform such other duties as are, or may be, prescribed 
by law.’ The respondents base their objection upon section six of the 
schedule, which recites that ‘all persons now filling any office or appoint- 
ment in this state, shall continue in the exercise of the duties thereof, 
according to their respective commissions and appointments, unless 


| otherwise provided by law.’ The respondents contend that under the 


operation of this provision, the old board continues in existence until 
‘ otherwise provided by law.’ But I think that in the provision pre- 
viously quoted, in the constitution itself, it is ‘otherwise provided by 
law.’ The first sentence of that section devolves the duties of the state 
board of equalization on certain offices already existing. The second 
sentence prescribes the duties of the board; no legislation is needed to 
give effect to this provision; it is full and complete in itself, and I am 
of opinion thatit is self-enforcing. But if this were not so, I take it that 
the rule which gives effect to the acts of de facto officers, applies in this 
case, and that where a board of public officers undertake to discharge 
certain functions under color of right, with the entire acquiescence of 
the people of the state, and, up to this time, with the acquiescence of 
these objectors themselves, the court will not investigate collaterally in 
a proceeding of this kind, the right of such officers so to act. The con- 
stitution and laws of Missouri afford a direct proceeding to oust persons 
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who usurp the functions of yet officers. Constitution of Missouri, art. 
6, sec. 3, 2 Wag. Stat. pp. 1133-1134. I am strengthened in this view 
by a provision in the general statutes of Missouri (2 Wag. Stat. p. 1213, 
sec. 241), which relates to the validity of sales of property for taxes. 
This statute declares that ‘the acts of officers de facto shall be as valid 
as if they were de jure.’ Apart from the fact that the overturning of the 
work done by this board, and opening up of the entire re-assessinent of 
railroad taxes in the state of Missouri, for the year 1875, the most of 
which have probably by this time been paid, would work the greatest 
injury to the public interests, it does not lie in the mouth of these re- 
spondents to stand by and permit a board, alleged to be an usurping 
body, to perform the functions of the board claimed to be the legai 
board, without instituting the proper proceedings to oust it, and then to 
object here for the first time to the validity of its acts. 

at therefore, respectfully recommend that this objection be over- 
ruled. 

“3. Whether the board of equalization which fixed the valuations in 
question in these cases, was a board of assessors, or merely a board of 
equalizers. A similar question came up and was decided by your Hon- 
ors in the case of Paul v. The Pacific Railroad et a/., at the last term of 
this court, with reference to the power of the board of equalization es- 
tablished under the laws of 1873. That decision was rendered in view 
of the fact that a subsequent legislature (sec. 7, act of March 15, 1875), 
had extended the terms of the previous statute, by expressly clothing 
the board with the power of a body of assessors. If the question rested 
solely upon a comparison between the language of section 12 of the act 
of 1873, with section 18, of article 10, of the new constitution, your Hon- 
ors’ ruling in that case would probably govern here. That statute em- 
powers the board ‘to adjust and equalize the aggregate valuation of the 
ey of each of the railroad companies, liable to taxation, ete.’ 

y the above named section of the constitution, the duty of the board 
is ‘ to adjust and equalize the valuation among the several counties in the 
state.’ But in the same sentence it is added, ‘and it shall perform such 
other duties as are or may be prescribed by law.’ The duties prescribed 
by the act of March 15, 1875, sec. 7, to the state board of equalization, 
which existed at the time the constitution was framed, are those of a 
body of assessors as well as equalizers; and it is reasonable to suppose 
that the framers of the constitution had this fact in view when they 
adopted the language named. Besides, it can not be supposed that the 
convention intended to devolve upon the five principal officers of the 
state government a mere work of mathematical calculation involving 
no discretion whatever — the equalizing of assessments made by the 
county courts—a work which could better be performed by a clerk in 
the auditor’s office. If there is room for latitude of construction or fair 
doubt as to the meaning of a constitutional ordinance or statute, that 
construction will not be adopted which results in nonsense. 

“‘T therefore respectfully recommend that this objection be overruled, 
and that, for the purpose of ascertaining the amount of taxes due in 
these proceedings, the assessments made by the state board of equaliza- 
tion be deemed valid assessments. 

“4. Whether the rates of taxation here in question are governed by the 
new constitution, or whether they are valid if in excess of the limits pre- 
scribed by the new constitution, but not in excess of the limits prescribed 
by previously existing laws. This question I regard as one of substan- 
tial difficulty. It has created considerable diversity of opinion among 

ublic officers in the state. Some of the counties appear to be conform- 
ing their rates to the limits of the new constitution, while others are 
levying rates which are in excess of the constitutional limits. The pro- 
visions of the constitution referred to, will be found in sec. 11, art. 10. 
The Supreme Court of Missouri has recently held that the provisions 
of this section limiting the rates of taxation for various purposes, are 
self-enforcing. Ex parte St. Joseph Board of Public Schools, 3 Cent. 
L. J. 575, But the question in that case arose upon a levy made in 1876, 
and for the year 1876, and that decision is hence not decisive of this 
question. It is admitted that the levies in controversy under these in- 
tervening petitions were not in fact ascertained until the summer of 1876, 
although the date at which the assessments were made, related back to 
the first day of Anger, 1875. The new constitution went into effect 
between these two dates, viz, on the 30th day of November, 1875. Now, 
unless these levies relate back to the date to which the assessment re- 
lates, August 1, 1875, a date prior to the constitution, or unless they 
are to be understood as having been in fact made prior to the constitu- 
tion, the constitutional rates will govern. It is contended that the doc- 
trine of relation applies, and that as this doctrine is invoked for the pur- 
pose of reaching justice, the court wi!l invoke it here in order to reach 
equality of taxation; that as the date of valuation or assessment is the 
Ist of August, 1875, the levy should be held to relate back to the assess- 
ment, and the constitutional limits do not therefore apply. In support 
of this principle, it is conceded that the assessment and levying of taxes 
against railroad property for a given year, is, so to speak, a year behind 
general property ; that for the purpose of raising the revenue of 1875, 
the assessment of og property is made in 1874, and the county 
courts ascertain and fix the rates to be levied in the spring of 1875: 
whereas the assessment of railroad property for the year 1875, though 
made upon the basis of the property owned and used by the railroad 
company, on the first day of August of that year, is not in fact com- 
pleted by the state board of equalization until the spring of 1876: so 
that the taxes for 1875 were in fact levied and paid upon general prop- 
erty according to rates fixed by the county court prior to the adoption 
of the new constitution, viz, in the spring of 1875. Again, it is urged 
that the rates levied upon railroad property were, in contemplation of 
law, levied by the county courts at the time when they fixed the rates 
for general property, viz, in the spring of 1875. In support of this pro- 





vision, section 12 of the act of March 15, 1875, is relied on. This section 
contains the following clause: ‘The county court, upon receipt from the 
auditor of the certificate of the action of said board, shall immediately 
ascertain and levy the taxes for state, county, municipal township, city, 
incorporated town and school purposes on the railroad and the property 
thereof in such county, municipal township, city and incorporated town, 
at the same rates as may be levied on other pak It is contended 
for the petitioners that the words ‘may be levied,’ are equivalent to 
‘have been levied,’ and that the county court in performing the act 
here prescribed does not perform a new act of discretion, but simply 
declares that the rate which it had previously fixed for general property 
for the year in question, shall be by the clerk extended against railroad 
property. This argument loses some of its force in view of the inability 
of the petitioners to point out to me any statute fixing a definate time 
when the county court shall ascertain and fix the levies for general prop- 
erty. Section 166 of the revenue law (2 Wag. Stat. p. 1193), provides 
that this shall be done ‘as soon as may be after the assessor’s book of 
each county shall be corrected and adjusted according to law.’ The 


‘petitioners, therefore, fail to show that the levies for general property 


were not themselves made subsequent to the adoption of the new con- 
stitution. 

“The attorney-general of this state has been called upon to give 
opinions on this subject, and his opinions are in accordance with the 
grounds taken by these respondents. I subjoin printed copies of three 
of them for the information of the court.* 

“T cannot see that the argument of the petitioners founded on the doc- 
trine of relation, has any force. The assessment and the levies are dis- 
tinct acts of different tribunals, and do not have any necessary reference 
to each other. The law is inflexible in the requirement that the _- 
erty shall be assessed at its cash value upon a particular date, and the 
act of ascertaining and fixing the percentage of taxation to be levied is 
a judicial function performed by the county court based upon the 
amount of taxable property, as shown by assessments previously made. 

“While, therefore, it would seem desirable, if the court can see its 
way clear to do so, to adopt the view taken by the petitioners in order 
to produce equality of taxation, and thereby to give effect to the favor- 
ite maxim that ‘equity is equality.” Yet I am unable to see any 
clear ground upon which this can be done. I submit this question to 
your Honors, with the recommendation that the master be instructed, 
in computing the amounts due, to reject such portion of the rates as are 
in excess of the limits prescribed by the new constitution. 


*(Ciry OF JEFFERSON, May 31, 1876, SumNER Boyton, Esq.—Deuar Sir:—Yours 
of the 29th received. The construction which I have heretofore given to section 
11, of article 10, of the constitution, and to which I shall adhere, is, that in 
counties of the taxable wealth of yours, the rate of taxation can not exceed 
tifty cents on the $100 valuation, for county purposes, and that under this head 
are included road, bridge, poor house, and all other local county taxes, and 
that this section in the constitution became operative from its adoption, without 
additional legislation, and that it applies to counties operating under township 
organization, as well as to other counties in the state. Hence, in the levy of 
the tax for county expenses by the county courts, and for road taxes by tha 
townships, the levy can in no case exceed the constitutional limit of fifty cents. 
The levy of seventy cents in your county is twenty cents in excess of that limit, 
and, as such, can not be enforced. I know this will cut short the revenue of 
your county, probably below the actual necessities of the case, but there is no 
remedy for it but econemy in its expenses, a higher valuation of property, and 
the actual assessment of all the property which under the present assessment 
system is not reached, Yours truly, Joun A. Hockabay. 

JEFFERSON City, Mo., June 19, 1876. Hon Tnos, HoLiabay, State Auditor, 
—Sir:—Yours of the I4th, asking my opinion as to the rate per cent. to be levied 
against the railroad property of the state, for the payment of the bonded debt 
of the state, received Under the constitutional ordinance of June 6, 1875, and 
of the act of the general assembly passed in pursuance thereof (Gen. Stat. 1865, 
©. 14), the rate of taxation for this purpose was fixed at one-fourth of one per 
cent. But section 14, of article 10, of the present constitution, by express terms, 
repeals the ordinance of 1865, and section 8, of the schedule, provides that until 
the legislature shall make provision by law for the payment of the state and 
railroad indebtedness, as provided for in section 14 of article 10, that the rate of 
levy upon the property of the state, for such purposes, shall be one-fifth of one 
per centum. lam, therefore, of opinion that section 8, of the schedule, is now 
in force, and applies to the assessment and levy of railroad taxes for the present 
year. Itis true that this assessment now being made of the railroad property 
of the state is for the year 1875, yet, under section 10, of the act of March 15, 
1875 (Sess. Acts, 1875, p. 122), it is provided that tne auditor shall charge the 
several railroad companies the amount of taxes due the state, according to the 
law in force at the time such assessment and levy shall be made. Section 8, of 
the schedule of the constitution, being, as we have already observed, now in 
force, and all laws and ordinances fixing any other rate of taxation being re- 
pealed by the constitution itself, I conclude that one-fifth of one per centum is 
the proper rate of taxation to be fixed under the present assessment. 

Very Resp’ly, Joun A. Hockapay, Attorney General, 

STATE OF MissouRI, OFFICE OF ATTORNEY GENERAL, CITY OF JEFFERSON, 
Aug. 13, 1876. Hon. THos. HoL_Ltapay, State Auditor,—Dear Sir:—The letter 
of Hon. W. H- Blodgett, in reference to the rate of taxation against railroad 
property for schoul purposes, upon which you ask my opinion, is before me. 
The limit upon the rate of taxation for school purposes, as well as for other 
purposes, is presented in article 10, section 11, of the constitution, applied im- 
mediately upon the adoption and taking effect of the instrument. This was 
recently hele to be the case, especially as to school taxes, by the supreme court 
of our state at St. Joseph. The opinion has not yet been reported. The only re- 
maining question is whether it applies to school taxes for the presentyear. I am 
inclined to think itdoes. Under section 1, of an act passed March 31, 1875 (acts of 
1875, p. 129), the duty of levying the school tax devolves upon the county court, 
who «re guided in making such levy by the returns made to the clerk of that 
court by the local school boards. It is true the rate necessary to run the schools 
is fixed by these boards, but the average rate for which a tax is to be levied is 
ascertained by the county court, so that the levy of the tax is not complete until 
this average is ascertained and determined. Pending the action of the court in 
making this average and levy of the tax, the constitution steps in with a limit 
upon the rate. It is not obligatory upon the court to recognize and yield to the 
prohibition fixed by the constitution. In passing aoe similar questions, here- 
tofore, I have uniformly held that it was. Any other construction would fail 
to give uniformity in enforcing the tax system, which it was the evident inten- 
tion of the constitution should be done. I have the honor to be, etc., 

Jno. A. Hockapay, 
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“5, Whether this court, by its master, has jurisdiction to revise the charged on the books of said county, a penalty of 2 1-2 per cent. per 
method adopted by the county court clerk, in ascertaining the rate of | month on the amount of taxes against said company, which penalty 
taxation for at purposes, under section 12, of the act of March 24, | shall be apportioned to the various funds respectively.’ Ido not think 
1873, and section 65, of the act of March 26, 1874. The former act pro- | this penalty ought to be enforced in this case. First, the taxpayer here 
vides as follows: ‘ For the purpose of levying school taxes in the sev- | is not a ‘raiiroad company,’ but the receivers of this court; Secondly, 
eral counties on railroad property, the several county courts shall ascer- | 1 am of opinion that the receivers are not in default. These tax bills 
tain from the returns in the office of the clerk of the county court, the | were presented to them during the vacation of this court; grave doubts 
average rate of taxation levied for school purposes, by the several local | existed as to the legality of some of the levies, particularly those in 
school boards or authorities, and shall cause to be charged to the said excess of the rates prescribed by the new constitution, ‘and by a 
railroad companies, school taxes at said average rate on the proportion- | friendly arrangement between the attorney for the receivers and the at- 
ate value of said railroad property so certified to said clerk of the county | torneys for these intervenors, it was determined to wait until the com- 
court by the state auditor, under the provisions of this act.’’ The latt(r mencement of the term, and take the advice of the court upon the ques- 
act requires the district boards to ascertain, and report to the county | tion, and these petitions are filed for that purpose. 
court, estimates of the amount of money they will require for school **T respectfully suggest that it would be reasonable to allow 10 per 
purposes for the ensuing year, and then provides (sec. 65) as follows: | cent. per annum in the way of penalties, as was done by this court at 
‘On the receipt of the estimates of the various districts, the county | the last term, in the case of Paul v. The Pacific Railroad, et. al., and 
clerk shall proceed to access the amount so returned, on all taxable | other cases then determined involving the validity of the railroad taxes 
property, real and personal, in said districts, as shown by the last annual | for 1873. 
assessment for state and county purposes, including all statements of | “8. As to attorney’s fees—In addition to the taxes claimed, the petitioners 
merchants in each district, of the amount of goods, wares and merchan- | claim a sum equivalent to 5 per cent. of the sum recovered, as attorney’s 
dise owned by them, and taxable for state and county purposes.’ The | fees, under section 4, of the act of March 29, 1875. This act provides 
objection raised by the respondents, the receivers, to the method adopted | specifically the manner in which suit may be breught and prosecuted, 
by the county clerk of Johnson county, and by the clerks of other | ‘whenever any railroad company shall fail or shall have heretofore 
counties, whose petitions are before me and have not yet been heard, is | failed, within the time prescribed by law, to pay any taxes assessed and 
this: the respondents allege and offer to prove, by the records of the | levied against it, &c.,’ I think this demand ought not to be allowed. 
county courts in question, that the rate for school taxes has been‘ascer- | No ‘railroad company’ here has failed to pay taxes, but the parties who 
tained by taking the amount of money required in each district by the | have failed are the officers of this court, and their excuse for so failing 
school board thereof, and dividing this amount by the total property in | is above stated, and I am of opinion that this is not a suit for the recov- 
that district, exclusive of railroad property, as shown by the last annual ery of taxes, such as is contemplated by the act named. I therefore re- 
assessment for state and county purposes, and that in extending this rate | spectfully recommend that this claim be not allowed.” 


upon the taxable property, the valuation of railroad property within Exceptions being filed to the master’s report, the following judgment 
such district is included, so that the rate is extended upon property | was delivered by Treat, J. : 
which was not taken into consideration in ascertaining the rate which 1. The tax bills are to be presumed correct, unless on their face it 


would be necessary to raise the required :mount, thus producing an | appears that there was an illegal assessment. The court must decide on 
amount greatly in excess of the amount required by the school boards. | thé face of the bills whether any demand exists thereunder. If facts 
“This method of ascertaining the rate to be levied for such purposes | qejors the face of the bills are necessary to show their illegality, the 
is, in my judgment, clearly in violation of section 65, of the act of person controverting their legality must show those facts. = 
March 26, 1874, above quoted, which requires the county clerk to assess In this case it is the duty of the receivers, under the instruction of 
the amount required, ‘on all taxable property, real and pers nul, in said | the court, to pay the taxes due. They are to pay such taxes and no 
district, as shown by the last annual asgessment, ete.’ The result of this other, i. ¢., to pay no more than what the law exacts; and they must en- 
method of fixing the rate is not to produce inequality of taxation, but | quire, as private citizens or corporations have a right to do, into what 
to produce a revenue in excess of the amount required. The method | the law requires, and by the same legal methods. ‘When the tax is as- 
objected to is as oppressive to the farmers and merchants as to the rail- | sessed and no appeal taken, the taxpayer is bound as to valuation, yet 
road companies, since, if all the property, including railroad property, | jay resist any excess of rates. Under the rulings of this court, he must 
were taken into consideration in ascertainig the rate, the rate extended pay, or tender the amount to be due, and contest for the balance, 
upon all property would be correspondingly lower. The doubt which The ruling of the master, as to the first point submitted concerning 
has arisen in my mind upon this point is: Has the court jurisdiction to | purden of proof is correct. And the exception thereto is overruled. 
FOVISO and correct such erroneous levies ? Can this court, by its master 2. As to the second proposition submitted, it is ruled that the board of 
in chancery, assume to this extent the functions devolved by law, ig equalization under the new constitution, became at once the only board 
the county court clerks ? If the rate fixed does not exceed the constitu- | thereafter for that purpose, and was clothed with all the powers and 
tional limit, can this court say that the errors committed in ascertain- | duties of the board for which it was substituted, and that its acts are 
ing such rate render the levy void, so that this court can do over again | ..)i4 and obligatory. 
the work of the county clerk and reject the void excess? On the other The exceptions on this point are overruled. : 
hand it is urged that in a proceeding in equity, it would be unconscion-| 3. ‘The foregoing views as to the second point, cover the third point. 
able for the court to order the payment out of a fund in its hands, of ° The exceptions ‘to the third point in the master’s report, are, there- 
tax which is clearly in excess of any amount lawfully ascertained. Lin- |g. overruled 
cline to the latter view, and my recommendation on this point made with ry As to the fourth point, it is ruled that the rates prescribed by the 
much diffidence is, that the master be instructed to ascertain a rate, | new constitution must control. That organic law at the date of its op- 
based upon the entire taxable property in the various school districts, eration became the paramount law on this subject, and even if it worked 
and to extend such rate upon such property. inequality as to pending matters of taxation, no court can go behind 
“6, Whether, if it appears, as a matter of fact, that the state board its requirements, and import into it exceptions, on the ground that ine- 
of equalization have mace & mistake in determining the number of miles quality would otherwise result. All organic changes may, and must, 
of the Pacific Railroad in any county, it is competent for the court, | Work results different from what previously existed ; but that fact does not 
through its master, to hear evidence upon such question and correct deprive the sovereign will of its power, or enable a court to say that 
such mist ‘kes, thereby increasing or diminishing the taxable valuation of what is thus made the supreme law, shall not be so, because it may be 
the property of the railroad company, fixed by the board for such county. | that in the final outcome of the transition from the old to the new order 
Proof has been offered which clearly shows that the board of equali- of things, one or more inequalities may be wrought. Such organic 
zation has committed mistakes in this particular, as to two, and prob- changes must necessarily be general, and operate on all matters for 
ably three, of the counties. Such mistakes J robably originated in which they provide. Were this not so, it would have to be held that 
clerical errors in the statement made by the railroad company to the all pending matters of whatsoever nature, must continue to be regulated 
state auditor, . on which the board of equalization based their estimates and controlled by an abrogated system, or that two constitutional sys- 
of valuation. t 1s In proof that Osage County has received credit for tems were in force at the same time, concerning the same subject-mat- 
five miles of road more than there are in that county, and that the num- ter. Matters of taxation are subject to the sovereign power of the state, 
ber of miles of road credited to Gasconade county is 2 1-2 miles less and when the sovereign will is expressed, it controls not only state offi- 
than the number of miles actually in that county, and that there isa nen: Tait alee wt the municipal aihiididies ait Gin aieie . 
deficiency of 2 1-2 miles in the assessment made by the board for some The master is instructed, therefore, to reject all excess of rates over 
other county or counties, but what county or counties has not been | those prescribed by the new constitution--and the exceptions to this 
ascertained. There is no controversy that these errors of fact have been part of his report are overruled. 
committed by the board of equalization; nor will it probably make any 5. As to the fifth point: It is suggested that the amount of school tax 
difference in the aggregate value of taxes to be paid by the receivers, | i, excessive for the reasons stated, and, therefore, the master should re- 
whether the mistakes are corrected or not. But the question remains : duce the same to the amount which is justly taxable. He must rely upon 
Has the court jurisdiction to correct them so as to produce equality the assessment. If it exceeds the legal or constitutional limit, he must 
among the counties, as to which the mistakes have occured ? As no cut it down. If it does not, he can not assume the functions of the 
party + saperee. affected by these mistakes has complained, 1 would re- | 9 ....sor. and reduce the assessuble value, nor include omitted property 
spectfully recommend that they be allowed to stand. 7 which was taxable. His functions are not to value or assess, but simply 
“7. As to penalties—Section, 16, of the act of March 15, 1875, PTO- | to decide whether the rate is in excess; and at that point his functions 
vides as follows: ‘In case any railroad Company shall fail to pay Into | cease. Whether more or less property has been included in the assess- 
the county treasury of any county, wherein, by the provisions of this | mont is not for the master to decide. If, on an estimate of all the 
act, any taxes levied for state, county, municipal, township, city, | table property, including the railroad property, « larger or smaller 
incorporated town or school purposes, on the property of said railroad, | 204, would be required, it is not for him to determine. It may be that 
are made payable on or before the first day of July next, after the same through the means adopted, an excess of taxes will be received .for a 
shall have been levied, said company shall forfeit and pay into the county specified year; but if so, the amount required may be diminished the 
treasury, in addition to the taxes with which said company may stand , , 
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subsequent year, and thus equalization effected. But this court can 
not, nor can the master, undertake, through valuations of property in- 
cluded or omitted, to determine that a smaller or greater rate of school 


tax would be required. The action of the competent authorities must | 


be considered decisive of that question. 
As to this point, the court overrules the views of the master, and 


sustains the exception thereto. In —s upon that class of taxes he | 


will conform to the views herein expresse 

6. The same doctrine must prevail on this point, as last stated, viz: 
that the assessment and valuation, as to the number of miles in aspecitied 
county, must control. The master can not perform the functions of an 
assessor or of a board of appeals for equalizing and adjusting the emount 
of taxable property in a county. True, if there were no property of the 
tax payer in the county, he could refuse to pay a tax bill made out 
— him; but if he has the property specified, and the assessors, 
through mistake as to its measurement, tax him more than would have 
occurred if the correct amount had been ascertained, the master can not 
go behind the valuation. Were this otherwise, this court would become 
a board of appeals to correct errors in assessments, and the revenues of 
the state and its municipal subdivisions would, or might be, destroyed 
so fur as the immediate and pressing needs of the government require 
prompt action. : 

This court can not correct mistakes of fact, if any are made by the 
board of equalization, and substitute its own judgment by hearing evi- 
dence, for that of the proper tribunal established for that purpose. The 
exceptions to the sixth point are overruled. 

7. The views of the master as to penaltes are in precise accord, under 
the facts stated, with the previous rulings of this court. The excep- 
tions under this head are overruled. 

8. As to this point, in addition to the views of the master, it may be 
stated that the court, in order to expedite the collection of taxes, 
ordered the receivers to pay whatever taxes were due. The receivers 
were officers of the court, and the funds in their hands were subject to 
its order. To avoid delay, costs and expenses, the counties, instead of 
bringing suits agairst the delinquent roads, were permitted to apply 
summarily to this court. It seems that the delays and excessive de- 
mands, illegal in their scope in some particulars, caused the investi- 
gation which has ensued. There was an honest doubt as to the law, and 
its effects upon the demand made. Instead of driving the parties toa 
protracted litigation for the settlement of their disputes, this court has, 
as a court of equity, permitted all concerned to appear and contest, sub- 
ject to equitabie rules. The intervenors, as is now held, made excessive 
demands which the receivers ought not to have paid. Hence no penalties 
can be enforced. Exceptions to the eighth point overruled. 





Selections. 


Mopern Eno isa Law.—The history of modern English law is the 
history of a gigantic revolution produced by the ideas of one man. Un- 
der the influence of Bentham, half a century or more of stagnation has 
been followed by a half a century of innovation. It is a little difficult 
for those who live in the midst of incessant legal changes to appreciate 
the extent of a revolution of which the force is still unspent. Some- 
thing may be achieved by the aid of comparison. Any one, for example, 
who examines the English statute book for the century and a quarter 
which precede 1825, will see that the changes which it includes are not 
equivalent to a tenth part of the alteration, which have been effected 
within the last half century. Hardly a single portion of English law 
has, since George the Fourth came to the throne, escaped the influence 
of reform. The constitution of Parliament has been changed, the laws 
of treason have been modified, the criminal law has been transformed 
from a system of indiscriminate inhumanity into a system under which 
capital punishment is, except in cases of murder, practically unknown. 
The laws of debt have been fundamentally modified ; the whole law of 
evidence has been freed from the artificial rules by which it was de- 
faced ; the expression of opinion has been freed from all the shackles 
imposed by law and from nearly all the checks imposed by opinion; all 
the forms of monopoly supported either by statute or by judicial de- 
cisions have been swept away, and the principles summed up under the 
vague formula of “free trade’’ have been embodied in the legislation 
of the last fifty years. Other changes might be easily enumerated, but 
one crucial instance of the readiness with which modern English law 
admits of alteration or improvement may stand for a hundred examples. 
The institution of the Divorce Court effected not merely a change in 
legal procedure but an alteration in the received theory of marriage. 
It touched one of the most sensitive points of private life. It involved 
the national renunciation of ecclesiastical dogmas which had been more 
or less respected for centuries. Yet the Divorce Court was instituted 
not only without revolution, but without exciting any strong popular 
emotion. In 1859 it was more easy to alter the law of marriage than 
it would have been in 1759 to abolish capital punishment for shop-lifting. 
The extent of the legal revolution of which Bir R. Wilson is the histor- 
ian may also be measured by comparing not century with century 
buf country with country. France has, since 1826, passed through at 
least four revolutions, but the legislative changes introduced into French 
law since that period fall far short, it may be conjectured, of the inno- 
vations carried ot within any given ten years by the English Parlia- 
ment. France, it may be said, did all her innovation at a stroke. The 
first revolution effected such fundamental alterations that nothing was 
left for later reformers to accomplish. Ina very limited sense this is 
true, but it should be noted that the alterations effected by the revolu- 
tionists were in many cases far from radical, and that the spasmodic ac- 


tivity of three or four years of feverish excitement will never attain the 
results gained by fifty years of energetic improvement. Moreover, 
what we are here concerned with is not the cause but the fact of French 
conservatism. An attempt to change the law of divorce, though that 
| law is not really consistent with the idea of civil marriage, an authorita- 
tive determination of the moot question whether a Catholic priest can 
legally marry, the introduction of free trade, or the establishment of 
| true religious equality, are all measures beyond the force of the revo- 
| lutionists or the despots who have ruled France. The intense conserv- 
| atism of the country is too strong either for republicans or for em- 
| perors. Changes which would pass through an English Parliament al- 
| most without attention would, if attempted in France, drive the whole 

country into fits of excitement or panic. Nor is there any real paradox 

in the fact that a country which has suffered from revolutions cannot 
| bear reform. The impossibility of violent change is a necessary con- 
| dition for systematic reform. The absence of all dread of revolution 
| has, combined with other circumstances, produced in England the con- 
| dition of public feeling which allows of incessant innovation. For 
| half a century the thoughts of Bentham have been working in the minds 
of men, many of whom have forgotten or have never known the name 
of the great jurist. The fruit of his ideas has been a movement of 
which the last generation saw the beginning, and of which the present 
| generation will not see the end. 

That the principles which have guided all Englishmen who have at- 
tempted to reform the law were derived from Bentham is almost tou 
manifest to deserve mention. His leading principle, that the test of a 

ood law is its promoting the greatest happiness of the greatest num- 

er, may be now considered an admitted axiom of legislation. A sub- 
ordinate principle, which is rather assumed than put forward by 
Bentham, has exerted even greater practical influence on the course of 
legislation than the axiom on which bis whole philosophy depends. This 
subordinate principle is that every man will be found to be in the long 
run the best judge of his own happiness. That maxim itself, which is 
roughly embodied in the proverb, ** No one knows where the shoe pinches 
but the wearer,” is true only under considerable limitation is apparent. 
It is nevertheless the necessary foundation of the theories on which the 
greater nuinber of modern legal reforms are grounded. Thus the es- 
tablishment of free trade, the abolition of legal restraints on the ex- 
pression of opinion, the repeal of the combination laws, the permission 
of divorce, are all, under different forms, expressions of the same fund- 
amental idea that each individual is the best judge of his own happiness. 
But the triumph of Bentham is seen much less markedly in the tacix 
adoptions by all the world of what were once his peculiar principles, 
than in the suecess with which in several departments his theories have 
been carried into practice, For a lifetime he labored to convince law- 
yers that the way to come at truth was to give free admission to all evi- 
dence which could possibly be relevant. At last his suggestions on this 
matter have been all but completely carried into effect. When a con- 
servative lawyer, such as the Recorder of London, recommends that-a 

risoner on his trial should be allowed to give evidence, the triumph of 

enthamite principles, in one department of the law at least, is nearly 
complete. The various attempts made, with more or less success, in 
this country no less than in Engiand, to codify the law are also distinct 
results of the teachings of Bentham and Austin. Strangely enough, the 
efforts of law reformers have, in England at least, been far more success- 
ful in improving the substance than in amending the form or expression 
of the law. That this should be so seems at first sight strange, because 
common sense suggests that it is easier to express a law in good language 
than to make a good law. But this suggestion, like many others made 
by common sense that is suggested by obvious appearances, turns out, 
in fact, ill-founded. The substance of English law approaches, in many 
departments, to a very high degree of merit; but the style of English 
statutes has rather deteriorated than improved, and an English code is 
still merely the dream of reformers. 

One cause at least of the failure of attempts to codify the law, lies in. 
a feature of the Benthamite movement, which has received insufficient 
attention. Bentham’s disciples were compelled to carry out their re- 
forms by means of the only instrument which lay ready to their hands. 
This instrument was the British Parliament. Now, the House of Com- 
mons has great merits. Its main function is to represent English opin- 
ion, and this function it admirably performs; but its other und subor- 
dinate function is to legislate, and this subordinate duty it performs, and 
always will perform ill. Parliament, moreover, had till within the last 
fifty or sixty years, never been habitually employed as what may be 
termed a law making machine. The long roll of the statute books 
gives an exaggerated idea of the amount of legislation actually turned 
out by Parliament. Many of the acts enrolled among the statutes are 
merely administrative measures. There are, indeed, certain law-making 
epochs, such, fur example, as the reign of Edward I or Henry VIII, but 
on the whole, the quantity of legislation, at any rate affecting private 
law, was, down to the present century, much smaller than is easily be- 
lieved by a generation accustomed to see each session produce a good 
sized volume of new law. In early times, further, Parliament had little 
concern in the drafting of acts, and down to a quite modern period the 
discipline of party checked the indiscriminate legislative activity of in- 
dividual members. At the time when Bentham commenced his career, 
legislative changes were rare. Innovations came not from St. Stephen’s 
but from the Court of Queen’s Bench, and the judge-madce law of Lord 
Mansfield, may compare favorably with the work of parliamentary re- 
formers. Law made by judges has its defects, but it has the merit of 
being made by men who understand the system which they mean to im- 
prove. The inevitable result of the general effort to improve the law 





was, as already pointed out, to work the parliamentary machine fora 
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purpose to which it was not properly adapted. The effect has been 
that the work turned out has been marked by the merits and the defects 
of the machine which produced it. The public wished for the abolition 
of various abuses. Parliament, representing the public, has abolished 
these abuses ; and wherever the mere repeal of bad laws was all that 
was needed, Parliament has done all that the occasion required. But 
the careful statement of complex rules in precise language, which con- 
stitutes the essence of codification, is not a matter in which electors can 
be interested. If the constituents, indeed, should by any chance clamor 
for a code, Parliament would be itself unable to provide it. Parliament 
might conceivably delegate its powers to competent persons; but as 
members, like all other men, love power even which they can not use, 
they will not, except under extreme pressure, delegate to others the 
glory of making laws. This pressure has never arisen. 
the substance of the law has been remodelled, its form has been hardly 
improved. In India, Englishmen can make a code, but in India English- 
men are despots. The man who could easily carry a whole code through 
the council at Calcutta, wouid probably fail in getting a single clause of 
a bill through the House of Commons. Other causes, no doubt, have 
contributed to the failure of English reformers to produce a code, but 
the nature of the House of Commons is the most Pe cause of their 
want of success. To the fact, at any rate, that the reforms which mark 





Hence, while | 





the history of modern English law have not been embodied in a striking | 


form, must be attributed the comparatively small amount of fame 
which has fallen to the share of Bentham and his disciples. To com- 
pare Napoleon as a jurist with Bentham, would be as absurd as to ¢con- 
sider whether Bentham equalled Napoleon as a general; but the French 
emperor, who could plunder the fruits of other men’s labors, will go 
down to posterity with his code in his hand; the English jurist will 
never be known to any but students. A story is current of Bentham’s 
predicting to a friend that in the next generation he would be seated on 
a throne giving laws to England. The prophecy has been half fulfilled. 
He now legislates for England, but he has notereceived his throne.—LN. 
Y. Nation. 


Book Notices. 1s 


THe AMERICAN Reports. Vol. 18. Edited by Isaac Grant THomp- 
son. Published by John D. Parsons, Jr. Albany, N. Y.: 1876. 

The object of this excellent and well known series of reports, is to 
give all cases of general importance and permanent value decided in the 
court of last resort in the several states. The present volume is intended 
toembrace all opinions of the above character in 28 Ark. ; 24 and 25 
Gratt., and 68 and 69 Ill.; 88 and 39 Iowa; 63 and 64 Maine; 30 and 
31 Mich. ; 19, 20 and 21 Minn. ; 25 Ohio St. ; 4 Oregon; 76 and 77 Pa. 
St.; and 8 Vroom (N. J.). Many of the cases are annotated, and this 
volume is one of unusual interest and importance. 








A TREATISE ON THE LAw oF DamaGes. By GreorGe W. FIeELp, Au- 
thor of a Treatise on the Power, Duties and Liabilities of County and 
“ Township Officers. Des Moines, lowa: Mills & Co. 1876. ; 
This is a handsome octavo volume of 742 pages, exclusive of the table 
of cases and other preliminary mutter. It is gracefully dedicated to 
Judge Dillon, “as an expression of gratitude for his kindness asa friend 
and appreciation of his purity as as a citizen, and admiration of his dis- 
tinguished ability as an author anda jurist.” The author has been a 
ractitioner in the courts of Lowa for the last quarter of a century, and 
as given to the preparation of this work several years of patient and 
attentive labor. Whether there was any need for another work upon 
the law of damages, after the work of Mr. Sedgwick, may admit of 
some question. Be this as it may, it is certain that any book on one of 
the leading titles of law, which makes a fair attempt at collecting the 
recent decisions, will be well received by the profession. While we 
have not at this time the leisure which would enable us to undertake an 
extended examination of this work, we will say that an acquaintance 
with the author and with his method of writing, leads us to believe that 
his work will afford material aid to the practitioner. Within the last 
quarter of a century, the field of English and American jurisprudence 
has been greatly extended by the growth of railways and telegraphs, by 
the extension of great commercial enterprises,and by the creation of many 
statutory rights. Judge Field has bestowed upon the gestions growing 
out of these modern statutes and enterprises especial care, and when 
treating of them, has endeavored to bring down the decisions to the 
latest date. His treatment of damage resulting from death, based upon 
statutes ; df damages to agricultural proprietors from the omission to 
fence ; of damages caused by railways from the negligent setting of fires, 
and of damages accruing from the sale of intoxicating liquors, will be 
found, it is believed, quite full and satisfactory. The general plan of 
his work has been to present in the first chapter a general survey of his 
subjects ; in the nine following chapters a statement, with proper illus- 
trations of the elements of the law of damages, and the principles and 
rules relating to it; in the next ten chapters he treats of the law of dam- 
ages applicable in cases of breaches of contract; in the following four- 
teen chapters he treats of the law of damages applicable to various 
classes of torts; in the next succeeding chapter he discusses the law of 
damage arising out of various statutes; in the next chapter he speaks 
of nominal damages ; and in the last, of the power and discretion of 
courts to set aside verdicts for excessiveness or inadequacy in the assess- 
ment of damages. y 
Reserving for a future occasion a more extended examination of the 
work, we are able to say at this writing, that while it will probably be 
found to possess some blemishes and defects, it is on the whole, a work 
which merits an attentive examination at the hands of the profession. 





Notes of Recent Decisions. 


Life Insurance — Stipulations — Suicide.—Continental Ins. Co. 
v. Delpuech. Supreme court of Penn., 838 Legal Int. 875. Opinion by 
Mercur, J. 1. Stipulations in regard to the points to be tried are not 
against policy, and parties will be held to them. 2. A legal conclusion 
of suicide ought not to be drawn from the mere fact of a belief in spirit- 
ualism. 3. The party alleging suicide must prove it. The mere fact of 
death in an unknown manner, creates no legal presumption of suicide. 


Prize—Collins v. Str. Florida. Supreme Court, District of Colum- 
bia, 3 Wash. Law Rep. The rebel cruiser Florida, while anchored in 
the neutral port of Bahia, was captured by a war vessel of the United 
States, and brought into Hampton Roads by a prize crew, where she 
was accidently sunk. Brazil demanded and received satisfaction from 
the United States for this violation of her neutrality ; and this-cireum- 
stance, in connection with the illegajity of the seizure, was held to con- 
clude the rights of the captors, and that she could not be condemned as 
prize. 

Mechanic’s Lien — Continuance of Lien During Suit —Lien 
may be Enforced against Premises in Hands of Bona Fide 
Purchaser without Actual Notice.—Ambrose v. Woodmansee. Su- 
preme Court of Ohio, 3 Am. L. T. Rep. 445. Opinion by Scott, C, J. 
1. Where the holder of a mechanic’s lien, within two years for which 
his lien remains operative, commences an action on his account, to ob- 
tain a personal judgment for the amount thereof, such lien is, by the 
provisions of the statute creating it, continued until the action is deter- 
mined, and until the judgment obtained by the plaintiff is satisfied. 2. 
The premises charged with such lien may be subjected to the satisfaction 
of the same, as against a purchaser in good faith, who bought without 
actual notice of plaintiff’s claim, pending the action thereon, and after 
the expiration of said period of two years. 


Habeas Corpus—Power of United States Courts Where Pris- 
oner is isin Charge of State Officer—Fraudulent Writ of United 
States Court Nota Justification for Violation of State Law. 
—Exz parte Thompson. United States District Court, Western District 
of Tennessee, 15 Am. Law Reg. 522. Opinion by Brown, J. The 
United States courts have power under the writ of habeas corpus to dis- 
charge persons from the custody of state officers, when it appears that 
they are held under a state law which seeks to punish them for executing 
a law of the United States, or where the act for which they are held 
was done in pursuance of the process of a federal court. But where a 
party is in custody of a state officer under an indictment for larceny and 
sets up as a justification for the act complained of, a writ of replevin 
issued from a United States court, the latter court will, on habeas corpus 
enquire into the fact whether its writ was fraudulently obtained for the 
purpose of carrying off the property, and if satisfied of that fact, will 
remand the relator to the custody of the state officer. A writ regular 
on its face is a justification to the officer to whom it is addressed, for 
everything that he may jawfully do under such an authority, but this rule 
does not extend to a party who has procured the writ by fraud. 


Admiralty Jurisdiction.—A Raft of Logs.—A Raft of Cypress 
Logs. United States District Court, W. D. of Tennessee. 8 Chicago 
Legal News 26. Opinion by Brown, J. A libel in rem cannot be main- 
tained for services in navigating a raft of logs. Locality is the test of 
jurisdiction only in cases of tort, and the mere fact that the services in 
question were rendered upon navignrble waters is clearly insufficient. 
In actions of contract the agreement sued upon must be maritime in its 
character; it must pertain in some way to the navigation of a vessel, 
having carrying capacity and employed as an instrument of travel, trade 
or commerce, though its form, size and means of propulsion are imma- 
terial. The General Cass, Brown’s Admiralty Reports, 334. If the 
service does not require some degree of maritime skill, it must con- 
tribute in some way to the navigation or equipment of a vessel, 
or to the necessities or comfort of its passengers. It is at least doubt- 
ful whether mere landsmen, such as barbers, musicians, surgeons or 
clerks, though employed upon vessels, can maintain suits in admiralty 
for their wages. 2 Pars. on Shipping, 184. It is unnecessary in this 
case to consider whether a raft may not, for some purposes, be the sub- 
ject of admiralty jurisdiction. By the Roman law the word “ship” 
apparently included everything which floated upon the waters and was 
accessory to commerce. ‘ Navin accipere debemus sive marinam, sive 
fluviatilem, sive in aliquo stagno naviget sive schedia sit.”” Dig. de 
exercit. act. Again +: Navigit appelatione, etiam rates continenter.”’ 
Dig. de fluminibus, L. L, Sec.14. The word “ schedia”’ seems to have 
represented what we term a “float,” while “ratis’’ answers properly to 
our word “raft.” Under the French law the definition is almost equally 
broad. Says Emerigon, Assurances, ch. 4, sec. 7, par. 1. ‘The word 
ship (navire) includes every vessel of timber work uble to float and to 
be carried upon the water. Boats and the smallest barks are compre- 
hended in the same definition, even rafts are included.” “But” says 
Dufour, Droit Maritime, vol. 1, page 115, ‘‘these definitions must be 
accepted with caution. They are in fact true only in a certain sense 
and in certain given situations. Thus, they would be correct in the 
point of view of the law of 1791, which forbids, save in case of superior 
force, the lading or unlading of ships outside the limits of harbors where 
custom houses are established.”’ The author then proceeds to show, 
from opinions of the Court of Cussation, that those only are ships with- 
in the meaning of Art. 190 of the Code of Commerce, which have “ an 
equipment, a crew, a special service, a particularindustry.”” Such only 
aPe subject to legal process, or affected by the liens of commerce. So 
De Fresquet, (Des Abordages Maritime,) defines ships as “every con- 
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struction designed for the carriage of passengers or freight in naviga- 
tion,” and in enumerating those collisions which are not considered as 
maritime by the Commercial Code, mention such as occur ‘ with cribs 
of timber (trains de Bois) floating upon a river.”’ p. 6. With the single 
exception of the case of a raft of spars, (Abbott’s Admiralty, 845,) I 
know of no English or American authority holding that Courts of ad- 
miralty have jurisdiction over rafts. In this case, the District Court of 
Southern New York sustained a libel in rem to recover for salvage ser- 
vices in rescuing a raft of spars, drifting out to sea through the Narrows 
of New York harbor. No authorities are cited, and the learned judge 
briefly states it as his opinion that the service was clearly an act of sal- 
vage. By a great weight of authority, however, salvage, in the sense in 
which the term is used in the maritime law, can only be claimed for the 
rescue of a ship or its cargo; or portionsof the same. In the case of 
Nicholson v. Chapman, 2 H. Black. 254, it was held that a person, who, 
finding a quantity of timber loosened from the bank of a navigable river, 
and carried by the tide to a considerable distance, conveyed it to a place 
of safety, had no lien for his trouble or expense, and was liable to an 
action of trover upon demand of the owner, though nothing was tendered 
him by way of compensation. The ease was clearly distinguished from 
cases of salvage, and it was held that the finder did not even have a 
common law lien for hisservices. In the similar case of A Raft of Tim- 
ber, 2 W. Rob. 251, it was held the High Court of Admiralty had no ju- 
risdiction. The question was also elaborately considered by Mr. Chief 
Justice Taney, in the Case of Tome v. Four Cribs of Timber, Taney, 
533, in which it was held that a libel would not lie for the rescue of a 
raft of lumber, driven from its anchorage by a high wind and tide; and 
following Nicholson v. Chapman, that the person rescuing it acquired 
no lien, had no right to retain it from the owner, and that his only rem- 
edy was an action at law to recover the value of the services rendered. 
In the language of the learned justice, ‘they are not vehicles intended 
for the navigation of the sea, or the arms of the sea; they are not recog- 
nized as instruments of commerce or navigation by any act of commerce ; 
they are piles of lumber and nothing more, fastened together and placed 
upon the water until suitable vehicles are ready to receive and transport 
them to their destined ports, and any assistance rendered these rafts, 
even when in danger of being broken up or swept down the river, is not 
a salvage service in the sense in which that word is used in courts of ad- 
miralty.”” In the recent case of the W. H. Clark, 5 Bissell, 295, Judge 
Hopkins, of the Western District of Wisconsin, intimated his opinion 
that a raft could not be held liable in admiralty for a collision, though 
the question did not necessarily arise in that case. Passing it by, then, 
as unnecessary to the determination of the question here involved, I find 
no case favoring the theory insisted upon by libellants, that raftsmen are 
seamen within the definition of the maritime law, or entitled to sue in 
this court for their wages. Al] the cases cited by their learned counsel 
are of small crafts engaged in petty commerce, and although, in some 
instances, other work was done, such as the laying of stone, it was re- 
garded by the court as incidental and subsidiary to the navigation of the 
vessel, and the libellant was permitted to recover upon the ground the 
_— service was one requiring maritime skill. The Mary, Sprague, 
; The Canton, Ibid, 437; The May Queen, Ibid, 588; The High- 
lander, Ibid, 510. As observed by Judge Sprague in the case of the 
Canton, asmall vessel carrying stone to Boston, ** they must have steered, 
furled and reefed the sails, and brought the vessel to anchor. They 
must have been able to haul, reef and steer, an ordinary criterion of sea- 
manship. They ought also to have known the rules of navigation in 
regard to collisions, and had they negligently run afoul of another ves- 
sel the owner would have been held responsible fur the damage.” While 
some previous knowledge may be useful, if not necessary, to the proper 
steering of a raft, it is rather the knowledge of the currents and eddies 
of a particular locality than maritime skill, properly so called. Admit 
that a raftsman may in any case sue in rem for his wages, and it follows, 
logically, that he may do so whatever be the size of the raft, or the dis- 
tance it is transported, Indeed, it is difficult to see why he might not 
also attach for the navigation of unconnected logs, and courts of admir- 
alty thus be thrown open to the log-drivers of Maine and Michigan, 
whose business it is to “run” logs down streams navigable for that pur- 
pose, to booms prepared to receive them. Again, if a raft be a vessel 
to the extent claimed, are not the laborers who make it up and the dealers 
who furnish its crew with provisions also entitled to a lien as material 
men ? 
Legal News and Notes. 
—TuE Chicago Legal News notices that there are nineteen hundred 
and twenty words in the syllabus to an opinion of the Supreme Court of 
Pennsylvania, published in last week's Legal Intelligencer. We have 
seen the case referred to and must say that it is difficult to say which is 
the head and which the tail, which the opinion and which the syllabus. 
—TueE persistent manner in Which our judges show by their sen- 
tences that they consider property of more value than life is beginning, 
remarks a critic, to have its effect. On the stage of a transpontine 
theater the indignant hero thus apostrophizes the double-dyed villain: 
“Sceoundrell, trremble; your hour is at ’and? I’ave long known 
yer to be a murderer; but you are worse —ay, far worse! You area 
orgerer?’’—[ London Paper. 





—The New York Daily Register speaks as follows of the late exam- 
ination in that city, for admission to the bar: The recent examination 
of students for admission to the bar, which took place in the general 
term room, before Ex-Judge Henry E. Davies, Elliot F. Shepard and 


John F. Baker, Eqrs., the committee of examiners appointed by the 





judges of the general term, was in every particular a marked improve- 
ment over former examinations. From the systematic and searching 
manner in which the examination was conducted—the comprehensive 
list of questions put, there being about five hundred questions pro- 

sac ear is evident that the examiners had resolved to deviate wide- 
y from the usual course, and instead of giving the applicants an easy- 
going examination, they made it most thorough, fully testing the 
learning and legal acquirements of the students on all the subjects 
prescribed by the rule. The examination, which lasted something 
over six hours, was listened to by many members of the bar, and 
we can freely say that, for thoroughness and completeness, it 
surpassed any which we have had the pleasure of witnessing. 
This journal has on more than one occasion adverted to the evils result- 
ing from too great laxity in examinations of law students for admission, 
but of the course pursued by these examiners we have nothing to com- 
plain. Seven students passed successfully, and were pronounced com- 
petent and proficient. ™ their report the examiners refer particularly 
to one student as being unusually well read in law, and they place his 
name at the head of the list. The plan adopted by the committee in 
their report, of drawing a discriminating line as to the relative profi- 
ciency of applicants, is to be commended, as it will tend to stimulate 
students to a proper pride andemulation. The plan of the examiners, of 
giving applicants a thorough sifting, has now been fully inaugurated, and 
we trust the future examiners will follow in the same line, and thus com- 
mand in the applicants more respect and dignity for the legal profession. 

—Nonsvits rn Actions FoR MAticious Prosrecutrion.—An Eastern 
law journal says: ‘* The rule laid down in the books, that in actions for 
malicious prosecution the question of probable cause—when there is no 
conflict in the evidence, no disputed facts, nor any doubt upon the evi- 
dence or the inferences to be drawn from it—is one of law for the court 
and not of fact for the jury, is sharply illustrated in two recent cases, 
where a nonsuit has been held improper. In one (Heyne v. Blair, 3 
Sup. Ct. T. & C. 263; 62 N. Y. 19), it was proved that Blair had dis- 
counted for Heyne, two notes made by Hevyne, and bearing what pur- 
ported to be the endorsement of one Ackerman. Blair noticed a differ- 
ence in the endorsements. A bank cashier whom he asked said one did 
not look right; if on a check he wouid hesitate about paying it. The 
cashier, at Blair’s request, enquired of Ackerman how many $300 notes 
he had endorsed, and he replied, ‘Only one.” This being communi- 
cated to Blair, and Blair failing to find Ackerman for personal enquiry, 
he made a complaint against Heyne for forgery. Ackerman subsequently 
acknowledged both signatures to be genuine, and the complaint was dis- 
missed. In the action which Heyne brought for this prosecution, the 
court granted a nonsuit, on the ground that, there being no conflict in 
the evidence, the question whether the facts amounted to probable cause 
was one for the court. The supreme court sustained this view and 
affirmed the judgment, being of opinion that the evidence, as matter of 
law, failed to show want of probable cause. The court of appeals, in 
September, reversed this judgment, and laid down the rule that, not 
only where the facts are in dispute, but also, where undisputed facts are 
such that different men would draw different conclusions—that is, where 
the facts are capable of different inferences—it must be submitted to 
the jury to determine what would be the belief and action of men of or- 
dinary caution and prudence. In the other case (Fagan v. Knox, 40 
Superior Court, 41), there was a conflict in the testimony, and the de- 
fendant’s counsel claimed that the plaintiff’s story was impossible, and 
contradicted by an overwhelming weight of testimony. The court of 
appeals held that conceding the improbability of the plaintiff’s testi- 
mony, yet as it was not impossible that it might be true, there was a 
conflict in the evidence which would have Bom andl it error to nonsuit. 


—TueE “ Association for the Reform and Codification of the Law of 
Nations,” had a narrow escape from collapse at its conference in Bre- 
men in September. In the hope of securing to the association a more 
weighty influence in Germany than it has hitherto possessed, the con- 
ference was appointed upon German soil, and Bremen was selected as 
having a practical interest in commercial international law, and as being 
less obnoxious to Frenchmen than Berlin, or even Frankfort. But, aside 
from the local interest excited, nothing whatever was gained from or for 
Germany by going to Bremen. One vice-president from Berlin, and 
another from Vienna, were the sole representative of the German 
tongue outside of Bremen itself. Moreover, the “ee of meeting cost 
the conference the absence of all Frenchmen—perhaps as a matter of 
course—and also of all Italian and Swiss, and of many Englishmen, who 
could not conveniently go to a point so far to the north, &’nd so aside 
from the common routes of travel. The time of meeting proved also 
infelicitous, and to crown all, there was a sad lack of executive, efficiency. 
The subject of biils of exchange, which has been labored upon by com- 
mittees for three vears, was brought to a conclusion, after full discus- 
sion, and the rules laid down were unanimously approved. The settle- 
ment of this question upon the basis of an international code, that may 
be laid before the chambers of commerce and parliaments of the world, 
is an evidence of the practical usefulness of the association. A similar 
result, it is hoped, will be reached next year upon the question of coin- 
age and patent right. The leading topics for next year are: 1. Extra- 
dition. 2. The Relations of Christian with non-Christian Peoples. 5. 
Patent Laws. 4. Copyright. 5. International Coinage. 6. Collisions at 
Sea. 7. The Law of Maritime Capture. All these topics are in tho hands 
of committees, whose reports and recommendaticns will be printed in 
advance by the council. Papers on other topics mu-t he sent to the secre- 
taries in London not later than June 1, 1577, and such as are econ 
will be printed, as far as means shall allow, and also put into the hands of 
a reporter, who will open the discussion at the conference.—[ Nation. 
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